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Introduction

*All answers in this booklet do not constitute legal advice as to the Legal
Position of the countries represented by the Legalink members in this booklet
and specific advice should be sought in relation to each particular set of facts
and circumstances.



Globalisation is one of the key topics in discussion worldwide. Undertakings
are operating not only in their home countries but more and more cross-border.
Cross-border transactions demand advise on the laws of other countries, a pro-
fessional network as Legalink provides for. Considering what kind of business
areas are involved in the global markets, one part of cross-border opportunities
should be paid more attention in the future: participation on contracts with pub-
lic authorities all over the world, which is a huge market. The actual so called
Financial Crisis has even enlarged this market.

As long as undertakings are not organized with foreign subsidiaries in the
particular state involved, business in this market seems to be out of range or
at least very difficult to handle and borders still are felt as high hurdles. The
Legalink network with its special know-how in this field of law can help un-
dertakings, who are interested in going into this cross-border business area, and
provide for best advise.

This booklet shall give guidelines for practitioners on the basis of 17 fre-
quently asked questions concerning contracts with public authorities (see p.
10). The answers hereto may give you an overview* with regard to the national
law of many countries represented by the Legalink network. The answers are
ordered by countries in alphabetical order.

If you are interested in concrete business projects, please do not hesitate
to contact the member law firms of Legalink in the specific states concerned
or contact us in Berlin. We would be pleased to organize for you the contacts
worldwide within our network Legalink.

The 3™ edition of the booklet covers 35 contributions of 32 membercountries.

Berlin, April 2009

Markus Jakoby

LEGALINK

Chief Administrative Officer

Rita Jardim

c/o Sérvulo & Associados | Jakoby Rechtsanwilte
Sociedade de Advogados, RL Schliiterstraf3e 37

Rua de Artilharia Um, n.° 79 - 5.° 10629 Berlin

1250-038 Lisbon, Portugal Germany

Telephone: + 351 21 383 69 00 Tel.: +49 (0)30/88 03 20 0
Fax: + 351 21 383 69 02 Fax.: +49 (0)30/88 03 20 10
ritajardim@legalink.ch jakoby@jakobyrechtsanwaelte.de
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10.

11.

Questions

. Does your legal system provide specific procedures for the award of con-

tracts by contracting authorities?

. Do the procedures for the award of contracts depend on the kind of goods,

services etc. which are to be produced?

. Do the procedures for the award of contracts and/or certain procedural

regulations depend on the value of the goods, services etc. which are to be
produced (thresholds) and if so, what are the thresholds?

. In what way does the contracting authority have to inform the market

about the intended procurement?

. Does a potential bidder which is interested in the contract need to have a

specific legal form, e.g., corporation, to submit a tender?

. Are bidders allowed to submit joint offers, e.g., as general contractor and

subcontractor or as bidding consortium?

. Do potential bidders interested in the contract need to have a registered

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

. Is a multinational bidding consortium allowed to submit a bid?

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?
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12.

13.

14.

15.

16.

17.

Legalink — Public Procurement Law

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g., through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Can your office

— give legal advice to foreign clients concern in the relevant formal condi-

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection

before all public offices/courts in your country?

— Please name a contact person within your office for questions of public

procurement law!
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Austria

Fiebinger, Polak, Leon & Partner

Am Getreidemarkt 1
A-1060 Vienna
Austria

Tel: (43 ) 1582 580
Fax: (43) 1582 582
E-mail: p.polak@fplp.at
Website: www.fplp.at



1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, in the Federal Act on the Award of Contracts 2006 (Purchase Contract
Awards Act, or BVergG) there are several provisions concerning the different
procurement procedures - corresponding to the European rules. Which pro-
curement procedure shall be applied, depends on the requested services of the
contracting authority.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be produced?

The BVergG 2006 distinguishes between procurement procedures for con-
tracting authorities and procurement procedures for sectoral principals. In the
award procedures for contracting authorities the following types of contracts
must be distinguished: works contracts, supply contracts, service contracts,
works concession contracts and classification of service contracts.

The sectoral purchases area are gas, heat and electricity; water; traffic; post;
seeking and finding of kerosene, gas, carbon and other solid combustibles; and
finally harbours and airports.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
produced (thresholds) and if so, what are the thresholds?

The Austrian legislator does not distinguish with respect to the procedure for
awarding of contracts being at the lower part of the threshold or being at the
upper part of the threshold. There are some differences especially with respect
to the publication requirement of public contracts, the procedures which are
available for the authorities, in the time limits, as well as at the awarding con-
trol procedure itself.

The thresholds themselves are to be distinguished between the individual
order types (works, supply and service contracts, works concession contracts,
competitions), whereas the thresholds for awarding services in the sectoral field
(water, energy and transport supply, as well as telecommunication services) are
partly higher as for the classical awarding procedure. Currently, there are fol-
lowing thresholds applicable broken down by the contract type.
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a) supply contracts:

1. central procurement bodies: EUR 133.000,--
2. contracting authority: EUR 206.000,--
3. sectoral principals: EUR 412.000,--

b) works contracts and works concession contracts: EUR 5.150.000,--
¢) service contracts and competitions:

1. central procurement bodies: EUR 133.000,--
2. contracting authority: EUR 206.000,--
3. sectoral principals: EUR

4. In what way does the contracting authority have to inform the market

about the intended procurement?

Procurements relating to the upper threshold part must be published in the
supplement to the official register of the European Community. Furthermore,
there are publications in the Austrian publication media. Concerning the lower
threshold part there is no need for a European wide publication. A national
publication is sufficient.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No, according to the Austrian law, a specific legal form is not required. How-
ever, the contract shall be awarded only to an authorized, efficient and reliable
company. If there is a bidding consortium, every member of this consortium
must comply with these criteria.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes; both are possible.
. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender

for the contract directly from abroad?

According to the Austrian law, a potential bidder must not have a registered
office or branch office in Austria.
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8.

10.

11.

Austria

If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

According to the Austrian legal system, foreign bidders must be treated in the
same way as Austrian bidders. The principal is allowed to request proof that the
bidder has the necessary qualifications (e.g. certificate concerning the registra-
tion with the competent trade register of the country of origin), professional
reliability (e.g. criminal records excerpts of the country of origin), financial and
economical capability (e.g. information about the creditworthiness, confirma-
tion of a professional indemnity insurance), technical capability (e.g. evidence
about work performed, references).

. Is a multinational bidding consortium allowed to submit a bid?

Yes, multinational bidder consortia are also allowed to take part in a tender
procedure.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

When preparing their offers, bidders must comply with the contract documents;
if not indicated otherwise in the contract documents, the offer and all enclosed
documents (e.g. certificates) must be in German and amounts denominated in
Euro. Tenders must be in paper form (in a closed envelope), if not mentioned
otherwise in the contract documents.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

In the upper threshold part in the “classical” area, as in the sectoral field, there
is for the receipt of tenders a minimum time limit of 52 days from the date
on which the contract notice was sent. In the so-called accelerated procedure
the minimum time limit must be 22 days for the classical procurement area as
well as for the sectoral; also this time limit may be shortened by seven days
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13.

14.
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if electronic medias are used. But these shortened time limits require a prior
information notice released to the public by the commission.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

As a general rule, bidders cannot ask for reimbursement of the cost of submit-
ting a tender. However, if the award procedure is cancelled due to reasons for
which the principal can request to be reimbursed. If for the preparing of the
tender special work must be performed, it is possible to provide for an appro-
priate reimbursement; however, such reimbursement is only due if the tender
complies with the tender procedure.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

It is required by law that the contracting authority mentions in the public con-
tract notice or in the publication precisely whether the award is to be given to
the tender with the lowest price or to the most economically and technically
advantageous tender. If the contract should be given to the tender being the
most economically and technically advantageous, the contracting authority
must state in the notice or in the contract document all the criteria on which
he will rely and their weighting must be mentioned. If in the notice or in the
documents no mentioning of the criteria for awarding the contract are stated,
the tender with the lowest price will be granted the contract.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, in Austria law provides for protection prior to the award of the contract.
Until the contract is awarded, every bidder is allowed to request a review of the
decision if the decision is separately appealable and if the bidder considers that
the decision was unlawfully rendered with the Federal Awarding Department
(BVA) and the bidder can also request that the decision of the authorities shall

18



15.

16.

Austria

be declared void, so as to prevent other bidders from obtaining the contract. In
general, the time limit for appeal is 14 days; in exceptional case, e.g. for the
accelerated procedure due to the urgency or in the case of direct awarding, the
time limit is seven days. The investigation department must reach a decision
within six weeks.

Because such an appeal does not have any suspensive or blocking effects, in
most of the cases it is necessary when an interim measure is applied for to take
up the relief thought in the main proceedings, by asking that the public author-
ity is not entitled to grant the contract during the time period of the review. In
general, the main application is combined with the request of issuing an interim
measure. The authority is prohibited in such cases from granting the contract,
otherwise the contract would be void. Respectively, the authority is not en-
titled to open the tenders. The regulation, which authority is competent for the
review is complicated and regulated due to the division of power between the
federal government and the regional governments. The facts mentioned above
are valid for all the (regional and federal) authorities.

The decision of the review authority can be appealed before the Constitu-
tional Court or before the highest administrative court.

The aforesaid revealed legal protection system also applies to foreign bid-
ders.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The system described under point 14 applies to all tender procedures in the
same way. Only in the lower threshold part, the time limit for an appeal is 7
days instead of 14 days.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g., through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

In Austria there is — as said above — regular primary legal protection available.
Furthermore, legal protection is available also for the period after the contract
was awarded. This legal protection is granted in terms of declaratory claims;
such declaratory claim serves to initiate damage claims before the civil courts.
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A claim for damages before the civil courts is only permissible, if a positive
conclusion notice by the BVA has been issued. The claimant can request to be
reimbursed for the costs occurred for preparing the tender, for participating in
the tender procedure from the granting authority. In addition, the claimant can
also ask for specific damages, and ask to be put in much the same situation he
would have been in, had he won the award (includes lost profits on contract).

17. Can your office

— give legal advice to foreign clients concern in the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

Yes, our office has the competence to

— advice clients on bid preparation in Austria;

— represent foreign clients in procedures for the award of contracts before all
public offices/courts in Austria; and

— contact persons within our office for questions of public procurement law are
Peter Polak (p.polak@fplp.at) and Gerhard Kienast (g.kienast@fplp.at)
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Belgium

iustica.be
Advocaten-Avocats

Avenue Louise - Louizalaan, 109
1050 Brussels
Belgium

Tel: +32 (0)2 548 29 72
Fax: +32(0)2 502 81 90
E-mail: iustica@iustica.be
Website: www.iustica.be



1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. Belgium has several specific procedures for the award of contracts by
contracting authorities, which are in conformity with the relevant European
legislation.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be produced?

Yes, if the object of the contract is a public contract, applicable procedures
depend on the kind of goods, services and supply which are to be produced:

— For public works / supply / services contracts the common or ordinary proce-
dure has to be applied.

— For public contracts concluded in the field of four specific sectors - water,
energy (gas and electricity) transports and postal systems - a less stringent
procedure exists.

— Specific procedures are established for contracts related to the military mar-
ket. For example, since 2001 the “rule of industrial compensations” (compen-
sations industrielles / nijverheidscompensatie) has been created for military
supply contracts and military service contracts: since the (highly technical)
requirements of military contracts do not always permit Belgian candidates to
compete, foreign candidates will be required to involve Belgian subcontrac-
tors.

If the object of the contract is a concession of a public service, or a national
concession, then a specific procedure has to be applied, regardless of the kind
of goods, services etc. which are to be produced.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
produced (thresholds) and if so, what are the thresholds?

Both procedures and procedural regulations depend on the value with regard
to the required advertising.

Most intended contracts are brought to the knowledge of potential contrac-
tors by way of publication in the supplement to the Moniteur Belge/Belgisch
Staatsblad, the Bulletin des adjudications / Bulletin des Aanbestedingen (Www.
ejustice.just.fgov.be/cgi_bul/bul.pl). However, there is an additional obligation
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to publish the notice of the public contract at the European level if the value of
the intended contract reaches the European thresholds of advertising:
—EUR 5 150 000 (excl. VAT) for public work contracts
— EUR 206.000 (excl. VAT) for public services / supply contracts
Furthermore, it is possible to opt for the “negotiated procedure without ad-
vertising” if the value does not exceed EUR 67.000 (excl. VAT, for public work
contract) or EUR 206.000 (excl. VAT, for public services contracts).

4. In what way does the contracting authority have to inform the market
about the intended procurement?

The intended procurement has to be published in the supplement to the Mo-
niteur Belge/Belgisch Staatsblad, the Bulletin des adjudications / Bulletin des
Aanbestedingen (www.ejustice.just.fgov.be/cgi_bul/bul.pl). If the intended
public contract reaches European thresholds, calls for tenders have to be pub-
lished in the Supplement to the Official Journal of the European Union (see
question 3).

European publication must be prior to domestic publication.

5. Does a potential bidder who is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

Participation in tendering procedures is open to a natural or legal person or a
public body or to a group of these persons or bodies which offers services, sup-
plies or performance of works on the market.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, a group of persons or bodies is allowed to bid (See question 5).

However, the legislation always uses the term “a contractor”.

There is a possibility for the contracting authority to split the intended con-
tract in several lots and allow by this way several bidders (especially middle
sized companies) to submit their offer for the contract. The public contract will
be considered as a whole, but it will be performed in several lots.
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7. Do potential bidders interested in the contract need to have a registered

10.

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

For public supply / services contracts it is possible to submit a tender directely
from abroad, as far as the tender is established inside the European Union.

If the tender is established outside the European Union, the candidate can
submit a tender for the contract only if there is an international treaty of agree-
ment between Belgium and the country of the candidate’s establishment.

The Belgian legislator allows public authorities to open the tender to all can-
didates, without consideration of their nationality / country of establishment,
by an express mention in the notice of the tender.

For public work contracts, only accredited contractors can participate in the
award procedure.

In the European context, if the contractor has been accredited, but not in
Belgium, he can be a candidate if the accreditation procedure in his original
State is equivalent to that in Belgium.

If the candidate is established outside the European Union, the accredita-
tion is possible if an arrangement exists between Belgium and the candidate’s
country of origin.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

No other requirements than those mentioned in question 7 are established for
foreign bidders.

. Is a multinational bidding consortium allowed to submit a bid?

Yes, it is. Indeed Belgian legislation provides for a very large definition of
persons who can submit a bid and “a group of persons or bodies” is allowed to
do it (See questions 5 and 6).

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?
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Tenders must consult specifications in the public contract notice in order to
know the language in which they have to submit their offers.

Either the language to use in the offer is specified in the public contract notice
or it has to be the language in which the notice is written.

The use of language in the public contract notice depends on the issuing au-
thority: Flemish, Walloon and German Regions respectively use Dutch, French
and German. Brussels Region uses both French and Dutch.

The candidate must be aware of the complexity of the legislation in Belgium
on languages.

The offer has to be submitted in a written form and sent by mail under a
separately closed and sealed cover.

Eventually, specifications in the public contract notice provide the form to be
used for the submission.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Normally, deadlines are specified in the published notice of the public con-
tract.

The legislator only provides minimum deadlines to be respected, which are
different for the open procedure (in which any interested undertaker may sub-
mit a tender) and for the restricted procedure (in which interested undertaker
must pre-qualify to take part).

For the open procedure the deadline for the receipt of offers cannot be less
than 36 working days (to be counted from the date of the sending of the notice
of the public contract). It is possible to reduce it to 10 working days, under the
condition that the notice of the public contract is advertised during at least 7
days.

For the restricted procedure, there are two distinct phases: the selection phase
and the award phase. During the selection phase (starting with the publication
of the notice of the public contract) candidates apply for their participation in
the award phase. The minimum deadline for the submission of the candidature
is 15 working days, but it could be reduced to 10 working days, under the
condition that the notice of the public contract is advertised during at least 7
working days.
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Belgium

During the award phase (starting with the sending of a notification to se-
lected candidates) bidders would have a minimum of 15 working days to send
their offer.

For the negotiated procedure, no minimum deadlines are prescribed by the
legislator. It is up to the contracting authority to fix deadlines.

12. Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

No reimbursement of costs for preparing the bid is provided by the legislator.

Legislation only allows for the unfairly rejected candidate to claim damages
in which he may include costs for preparing the bid. Furthermore, in the pro-
cedure of award to the lowest bidder, the latter can claim 10% of his proposed
price as damages should he not be selected by the public authority.

13. Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

A first selection criterion set by law is the requirement to be either established
inside the European Union, or established in a non European Union country
which has an international agreement with Belgium with respect to participa-
tion in the public market.

A second selection criterion is established especially for public work con-
tracts: bidders have to be accredited (See question 7).

Selection criteria are established for contracts which reach the European
thresholds: participation is impossible for contractors who were convicted for
the following offences :

— Participation in a criminal organisation
— Corruption

— Fraud

— Money laundering

For all other public contracts, authorities are allowed to exclude candidates

who are in the following situations:
— Bankruptcy
— Non-payment of contributions to the National Health Insurance System
— Non-payment of taxes
— Gross professional negligence
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— False declarations linked to capacity of the candidate to perform the intended

contract

Furthermore, according to administrative jurisprudence and guidelines, pub-
lic authorities must apply financial selection criteria. They must indicate in
their notices of public market the minimum financial profile required to be
allowed to bid.
Public authorities may also specify technical criteria (specific technical quali-
fications, a certain experience, use of technical equipment...).

In order to promote social integration, all types of public markets below
European thresholds may be reserved to protected workshops or to socially
orientated companies.

14. Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, such legal protection is provided.

First of all, for all public contracts, legislation provides for motivated re-
fusal decisions to be sent to evicted bidders “as soon as possible”. In order
to suspend the conclusion of the intended contract, urgent procedures may be
brought before the Administrative Court (Conseil d’Etat / Raad van State) or
before the judiciary judge (if the contracting public authority is not under the
jurisdiction of the Administrative Court).

However, in practice the “as soon as possible” requirement is not respected,
and evicted bidders are often informed on the day of the conclusion of the
contract.

Therefore, more stringent rules apply for contracts reaching European thresh-
olds: the communication of the refusal decision must then intervene “without
delay” by fax or by all other electronic means. Such refusal decision is also
sent by mail. Following the day of the communication of the refusal decision
by fax or electronic means, the evicted bidder has only a period of 15 working
days to start the said urgent proceedings in order to suspend the conclusion of
the contract. Pending the end of such proceedings, the conclusion of the public
contract is suspended.
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15. If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

Yes, European thresholds are taken into account. Primary legal protection is
more elaborated for public contracts reaching European thresholds (see ques-
tion 14).

16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g., through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Even though primary legal protection is provided, it is also possible to start pro-
ceedings before the Administrative Court (Conseil d’Etat / Raad van State) in order
to nullify the contract, provided that the public authority is under the jurisdiction
of this court. The evicted bidder has to demonstrate his interest to act as well as the
irregularity of the public contract.

It is also possible to start proceedings before the judiciary judge for damages. In
this case, the evicted bidder logically has to demonstrate the fault (the irregularity of
the public contract), damage and causual link between the fault and the damage.

Whereas the nullification of the contract in itself will not necessarily (and in
practice, rarely) benefit the evicted bidder, it will establish the proof of the fault of
the public authority before the judiciary judge during proceedings for damages.

17. Can your office

— give legal advice to foreign clients concern in the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

— No. It is mostly in the hands of specialized consultants.

— Yes, as the case may be with the help of counsels specialized in acting before
the Conseil d’Etat / Raad van State.

— Johan LAMBERS, Didier RAES, Laurence VERMEIREN, Anna SUSSARO-
VA.

29



Brazil

Moreira Lima Advogados

Rua da Gloria, 344, cj. 702
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. Brazilian law provides that construction, services, purchases, sales, con-
cessions, permits, and leases between any Private party and Public entities
must necessarily go through a public bidding procedure.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes. There is a set of rules that apply to each of the types of contracts that must
be submitted to bidding procedures, as provided by Federal Law 8.666/93.
For instance, different specific rules apply to: (i) construction, and services in
general; (ii) professional, technical and specialized services; (iii) purchases;
and (iv) sales, and concessions.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services, etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes. Depending on the type and value of the service, purchase, sales, etc., dif-
ferent public bidding procedure will apply.

In Brazil, bidding can be through the following categories (i) direct bidding,

(i1) price appraisal; (iii) invitation; (iv) contest/exams; and (v) auction.
The law provides that, as a general rule, for construction and engineering ser-
vices, the appropriate bidding procedure is the invitation, when the value of
the contract is up to R$ 150,000.00 (around US$ 75,000.00); price appraisal
if the value of the contract is higher than R$ 150,000.00, but lower than R$
1,500,000.00 (around US$ 750,000.00); and direct biddings for contracts high-
er than R$ 1,500,000.00.

Also as a general rule, for purchases and services not included in the ones de-
scribed above, the invitation will apply to contracts up to R$ 80,000.00; price
appraisal to contracts up to R$ 650,000.00; and direct bidding for contracts
above R$ 650,000.00.

Contracts for technical, professional specialized services will, as a rule,
be entered into after the interested parties undergo contests or examinations;
and auctions are used, as a general rule, for selling real estate that is acquired
through legal procedures, and suits — even though real estate (not acquired
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through a suit) usually must be purchased and sold through direct biddings,
regardless of the amount of the contract.

However, there are several exceptions to the rules mentioned above. For
instance, Public Authorities may be released from the obligation of undergo-
ing public bidding if the matter is considered urgent, compromising to people’s
safety or the government’s security, or in cases of public calamities (there are
close to thirty examples of cases when the Public Administration may waive
the bidding procedure).

. In what way does the contracting authority have to inform the market
about the intended procurement?

All Federal, State and City procurement must be public, and should be pub-
lished, at least once, in the Official Gazette. The publication must have infor-
mation about where the interested parties may read and obtain the full text of
the provisions that apply to the specific bidding procedure.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

Not as a rule, but bidding procedures can set additional requirements to the
participants, depending on the object of the procurement.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, but the conditions and cases under which the parties may offer joint offers
will have to be specified in the text of the invitation to bie. The applicable Fed-
eral Law only sets the general rules and principles; but details will come from
each specific bidding procedure. In addition, every party who is a participant,
even jointly, will have to present all documents necessary (i.e. certificates of
compliance with tax and social security obligations) to participate on the bid,
as if it were a single party.

. Do potential bidders interested in the contract need to have a registered

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?
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If the foreign company complies with all requisites set forth by the law and the
bidding provisions for a participant, presenting all documentation required by
the Public Authorities, they may participate in the bid, but will have to appoint
a legal representative in Brazil, with powers to be served with process and act
on behalf of the foreign bidder administratively or judicially.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

Yes. All documents presented by the foreign party will have to be translated
into Portuguese, notarized and consularized. Domestic bidders should not re-
ceive preferences in the award of contracts as a general rule — after all, the
whole idea of having a bid procedure for contracts with the public administra-
tion is to offer the authorities with the most advantageous alternative — price
and quality-wise. The bidding law (Federal Law 8.666/93) specifically pro-
hibits any kind of discrimination or different treatment between foreign and
Brazilian companies.

However, as a tiebreaker, the following will have preference: (i) goods pro-
duced or services rendered by companies with Brazilian capital; (ii) goods
produced in Brazil; (iii) goods produced and services rendered by Brazilian
companies; and (iv) goods produced or services rendered by companies that
invest in research and in the development of technology in the country.

. Is a multinational bidding consortium allowed to submit a bid?

Yes, as long as the invitation to bid allows it, and the participant complies with
all other requisites.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The specific invitation to bid for (including language and means to submit the
offer) will set the terms and conditions that will apply to the procurement. The
minimum information that must be contained in the bid is provided by Federal
Law 8.666/93.
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To qualify as a participant, the party must have and show legal aptitude, tech-
nical and economic qualifications, and must be fully compliant with their tax
payments.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Yes. This information too will be part of the invitation to bid rules to be pub-
lished for each specific bidding.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

No. The only alternative for the bidder to be reimbursed is after the contract
has already been entered into by the parties, and the Public Administration
has suppressed the services or purchase of goods, and the bidder has already
acquired material to comply with the contract.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

This is set on a case to case basis, and will be determined depending on the
object of the bidding. The contracting authority may establish additional selec-
tion criteria, as long as the rules it sets do not implicitly or explicitly show any
discrimination, or favoritism towards specific participants.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so, please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, foreign or local bidders may seek injunctions in court in order to cancel or

change a bidding procedure in the event that the invitation to bid has provisions
clearly advantageous to a certain bidder.
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If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services, etc.
to be procured? If so, what are the conditions?

The invitation to bid must strictly comply with the provisions of Law 8666/93,
and should not contain any discriminatory provisions.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

The aggrieved party can always seek an injunction to cancel the awarding of
the contract. If the party fails in obtaining an injunction, it can always sue for
damages under the torts doctrine, In other words, plaintiff must prove that de-
fendant was at fault when it caused the damages.

Can your office

. Give legal advice to foreign clients concerning the relevant formal condi-

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes.

. Represent foreign clients seeking primary and secondary legal protection

before all public offices/courts in your country?

Yes

. Please name a contact person within your office for questions of public

procurement law.

Eduardo Colle Moreira Lima (eduardo@moreiralima.adv.br)
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, the legal system in the Czech Republic provides specific procedures for
the award of contracts. Act No. 137/2006 Coll., on public contracts (hereinafter
only as “Public Contracts Act”), was enacted in 2006 and implements all EU
directives relevant to the matter and thus harmonizes the Czech law with the
EU legislation. It covers almost all aspects of the award of public contracts,
although there are some other laws and regulations which either deal with re-
lated issues or with details of public contracts award. Another two directly
applicable EU regulations shall be observed by the Czech authorities.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes, Czech law distinguishes under the influence of EU regulation three gen-
eral types of public contracts:

1) Public supply contracts

2) Public works contracts

3) Public service contracts

All these types of public contracts are governed by the Public Contracts Act.

Although they all follow almost the same regime, there are some differences
arising from the EU regulations. This applies to threshold amounts which de-
termine legal regime of the public contract and to the determination of methods
for calculating the estimated value of public contracts. There are some public
contracts excluded from this common regime. Just to mention the most impor-
tant exclusions:

a) Contracts which contains secret information or which require special security
measures

b) Contracts for production or purchase of guns and other military material

¢) Research and development services other than those where the benefits accrue
exclusively to the contracting authority for its use in the conduct of its own
affairs, on condition that the service provided is wholly remunerated by the
contracting authority

d) Financial services in connection with the issue, sale, purchase or transfer of
securities or other financial instruments, in particular transactions by the con-
tracting authorities to raise money or capital, and central bank services
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e) The acquisition or rental, by whatever financial means, of land, existing build-
ings or other immovable property or concerning rights thereon

f) The acquisition, development, production or co-production of programme ma-
terial intended for broadcasting by broadcasters and contracts for broadcasting
time

g) Arbitration and conciliation services Contracting authorities may freely decide
which procedure shall be used for the award of these contracts.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, both the procedure and the procedural regulations depend on the estimated
value of the public contract. Public contracts with estimated value (exclusive
of value added tax — VAT) higher then certain thresholds (limits) are subject to
stricter criteria for the awarding procedure. These thresholds were transferred
into the Public Contracts Act from the Directives 2004/18/EC and 2004/17/EC.
The essential thresholds currently amount to

1) CZK 165,288,000 - for public works contracts;

2) CZK 4,290,000 - for supply/service contracts awarded by Czech Republic or
state allowance organizations;

3) CZK 6,607,000 - for supply/service contracts awarded by municipalities or
their allowance organizations; the same applies for public supply contracts
for goods not mentioned in an executive regulation which are awarded by the
Ministry of Defense

4) CZK 13,215,000 - for public supply/service contracts in the sector field (water,
energy, and transport sectors); The public contracts are thus divided into two
categories called over-limit public contracts and under-limit public contracts.
There are six types of procedures which can be used by the contracting author-
ity depending on the value of the public contract and other relevant conditions.
The most valuable over-limit contracts shall be awarded in so called open pro-
cedure and restricted procedure.

The Public Contracts Act does not apply on public contracts with estimated
value lower then CZK 2,000,000, even though the contracting authority may
decide to use the procedure stipulated there. In this case all terms the Public
Contracts Act stipulates for the selected procedure must be observed. Sector
field public contracts are contracts awarded by a contractor that carries out one
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of relevant businesses (e.g. in the field of gas, heating, electricity and mining
industry, water supply, post and transportation services) on the basis of a spe-
cial or exclusive authorization.

. In what way does the contracting authority have to inform the market
about the intended procurement?

The over-limit public contracts shall be announced in the Supplement to the
Official Journal of the European Union (OJS) as they should be awarded EU-
wide. Both over-limit and under-limit public contracts shall be announced in
the public contracts information system which is an electronic database acces-
sible by internet.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, both are possible. In the case of joint offers an agreement is required in
which all bidders assume joint and several responsibility and liability for their
obligations arising from the public contract to the contracting authority and
third parties. One of the members of the consortium shall be appointed as the
principal partner and only he concludes the contract and represents other part-
ners towards the contracting authority. But all members of the consortium shall
be stated in the bid and the structure of the consortium shall not be changed
during the award procedure.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Potential bidders need not have a registered office or branch office in the Czech
Republic and an offer may be submitted from abroad. There shall be no dis-
crimination for foreign bidders. Only in the case of supply contracts in the
sector field (water, energy and transport) bids may be rejected, if more than 50
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percent of the total value of goods to be supplied under the contract originates
in non-EU member states which are stated in Council Regulation (EEC) Deci-
sion No. 2913/92.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

There is no substantial difference in the procedure for foreign bidders. They
shall provide basically the same evidences that they fulfill the criteria as do-
mestic bidders. There are some criteria under the Public Contracts Act that
every bidder has to fulfil to have the possibility of the public contract award.
The basic qualifications conditions are the following:

1) The bidder or any member of his statutory body (and eventually the head of
branch located in the Czech Republic) have not been convicted of certain of-
fenses which indicate unreliability or are connected with their business — this
shall be proved by an extract from Criminal Register from both Czech Repub-
lic and their country of origin.

2) The bidder has never committed bribery.

3) Bidder’s applicable taxes and duties, as well as the social insurance contribu-
tions, have been duly paid — shall be proved by a certificate issued by relevant
authority.

4) There are no bancruptcy proceedings in progress against the bidder and it is not
in liquidation. The bidder shall also present an extract from the Commercial
Register (Register of Companies) or similar record and his trade certification
(authorization under which the bidder is allowed to carry out his business).
The contracting authority may require further documents such as an insurance
policy for the damage caused by the bidder to third parties, last financial state-
ment etc.

As a rule, the documents shall not be older then 90 days and unless the con-
tracting authority stipulates otherwise they shall be in original or a certified

copy and accompanied by a certified Czech translation.

9. Is a multinational bidding consortium allowed to submit a bid?
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Yes, it is possible. For more information please see above question No. 6.

10. In which language do the tenders have to/can be submitted and which

form is required, e.g., written form, fax, e-mail or digital?

The contracting authority shall make known in the public contract notice

1) The language or languages of the bids— mostly Czech

2) The required form for the bids,

3) The deadline for the receipt of the bids;

4) The minimum time the bidder is bound by conditions stipulated in his bid

11.

12.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

All time limits laid down by the contracting authorities shall be determined
with regard to the object of the public contract. In the case of over-limit public
supply/service contracts or public works contracts awarded in open procedure
the minimum time limit for bids shall be 52 days from the day of the contract
notice. Under specific circumstances, when the over-limit public contract is
awarded in so called restricted procedure, the minimum time limit may be
shortened to 36 days, but in no case to less than 10 days running from the day
after the day of the contract notice. The respective time-limits for under-limit
contracts are 22, 15 and 7 days. There are different time-limits in the sector
field (52, 37 and 22 days)

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

The Public Contracts Act prohibits granting reimbursement of the costs for
the bids to the bidders. On the other hand there shall not be levied any fee for
the participation in the award except for the common costs of the contractual
documents issued by the contracting authority which contains the conditions
and data of the public contract.

Costs may be claimed only in special procedures of awards which are used
when the contracting authority invites bidders to propose some solution e.g.
before the contracting authority awards a major contract, and where the pro-
posal is the substantial part of service supplied The possibility of reimburse the
cost at least partially compensate high costs of making such proposals.
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Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Yes. Both the law stipulates several groups of selection criteria which the bid-
ders have to satisfy to take part in the competition for the award of contract.
These criteria have been mentioned above in the answer A8. Thus shall be
ensured that the bidders accepted in the award procedure are trustworthy and
capable both economically and professionally to perform the public contract.
In the case of noncompliance with these criteria the bidder shall be excluded
from the procedure. It should be noted, that even formal and non-essential
mistakes and omittance may end in exclusion.

The criteria under which the bid is finally evaluated are the economic ad-
vantageousness of the bid or the lowest bid price. One of these criteria shall
be chosen at notifying the public contract. The criterion of economic advanta-
geousness shall be further specified in the contractual documents and split into
clearly defined sub-criteria with their weight for evaluation.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, every bidder may complain to the contracting authority that his rights
were violated by alleged non-compliance with the law governing the award
of contracts. The complaint shall be in writing and shall be submitted to the
contracting authority within 15 days since the bidder learned about the non-
compliance or till the conclusion of public contract. It is not subject to any fee.
Statement of the reasons for the complaint must be included.

Due submission of a complaint prevents the contracting authority to conclude
the public contract or to cancel the proceedings. The contracting authority has
10 days to consider the complaint. If the contracting authority refuses the com-
plaint, he must inform the complainer about the possibility to submit a plea to
the Office for the Protection of Competition within 10 days. The contracting
authority cannot conclude the public contract or cancel the proceedings before
the expiry of this period or before the period of 45 after the motion was filled.

42



Czech Republic

All bidders shall be informed immediately by the contracting authority that a
complaint was submitted.

Office for the Protection of Competition exercises the control of compliance
of public contract awards with the law. Its proceedings are commenced either
by a motion of a bidder or out of its own initiative. Previous complaint to the
contracting authority is indispensable for filling the motion. There must be
deposited a surety in the amount of one percent of the value of the contract
(min. CZK 50,000, max. CZK 2,000,000) which shall be devolved in the case
the motion was successful.

15. If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The above described procedure of primary legal protection may be used by
every bidder in the case of both over-limit and under-limit contracts.

16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Even though the Public Contracts Act does not directly deal with the possibility
of damage claims the general civil regulation on the damages is to be used and
the injured bidder can seek the award of damages at court. To receive a damage
award is necessary for the claimant to prove (a) unlawful conduct, (b) damage
incurred and (c) causality between the unlawful conduct and the damage. The
last one may be difficult because the bidder would have to prove he should
have been awarded the public contract. The damages claimed would amount to
the costs incurred for participation in the public contract award procedure.

17. Can your office

— give legal advice to foreign clients concern in the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?
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— Please name a contact person within your office for questions of public
procurement law!

Yes, our law firm is fully competent to provide any assistance and advice in
every aspect of procurement procedure as well as to represent foreign clients
seeking primary and secondary legal protection before relevant authorities and
courts in the Czech Republic. The contact persons for questions related with
public procurement law are Ivan Roubal and Tomas Pekarek.
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1. Does your Legal System provide specific procedures for the award of con-
tracts by contracting authorities?

The Public Contracts Regulations 2006 set out specific procedures for the
award of public supply, public services or public works contracts. A separate
set of regulations (the Ultilities Contracts Regulations 2006) apply where the
works being procured relate to Utilities (see below).

The Public Contracts Regulations 2006 attempt to implement the EU directives
on co-ordinating the procedures of the award of public works, supply and service
contracts along with the remedies directive obliging member states to provide ef-
fective remedies at national level for breach of the procurement regulations.

The governmental agency with responsibility for setting policy and inter-
preting legislation is the Office of Government Commerce (OGC) which also
performs an advisory function for contracting authorities.

2. Do the procedures for the award of contracts depend on the types of goods
and services which are to be procured?

The aim of the Public Contracts Regulations 2006 was to harmonise the procure-
ment procedure for public supply, public services and public works contracts.
These were previously dealt with under three separate sets of regulations.

The procedures for the award of contracts do not vary, but the thresholds at
which they must be advertised in the OJEU does depend on whether the pro-
curer is procuring goods, services or works.

In some sectors, particularly Education, procedures can be dictated by spe-
cific funding bodies, for example Charities, Funding bodies and Research
Councils. These vary in scope and are characterised by an audit assessment on
procurement compliance at the end of the project.

There are still some types of contracts to which the Public Contracts Regula-
tions do not apply. These include:

a) Contracts in relation to Water, Electricity, Gas, Heat, Oil & Gas extraction,
Coal, Airports, Harbours, Railways, Tramways and Bus services (which are
now covered by the Utilities Contracts Regulations 2006);

b) Contracts in relation to the provision of telecommunications networks or ser-
vices;

c¢) Contracts classified as secret, where performance must be accompanied by
special security measures or where protection of the essential interests of the
UK require it (includes many defence contracts);
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d) Research and development contracts (unless the benefits are exclusively for the
contracting authority in the conduct of its own affairs).
e) Contracts for the purchase of an interest in Land.

A contracting authority may reserve the right to participate in a public con-
tract award procedure, framework agreement or dynamic purchasing system to
economic operators which operate supported factories, supported businesses or
supported employment programmes.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

The application of the Public Contracts Regulations depends upon the contact
in question having an estimated value that is greater than the threshold.
The current thresholds (net of VAT) are as follows:
a) Public Works contracts € 5,150,000
b) Public Services contracts
where contracting with (broadly) central government € 133,000
in other cases € 2206,000
c¢) Public Supply contracts
where contracting with (broadly) central government € 133,000
in other cases € 206,000

The exchange rate used to determine if a contact with an estimated value in
Pounds Stirling (EGBP) is covered by the regulations, is the rate published
from time to time in the Official Journal of the European Union.

Below the thresholds contained in the Regulations there is no coherent sys-
tem followed by the contracting authority. Each sector e.g. Health, Education
etc. has its own set of accepted standards; each of which attempts to achieve
value for money.

Increasingly, contracting authorities have turned to e-procurement portals to
aid transparency and compliance. These portals are used to provide an audit
trail of information flow between contracting authorities and bidders. Origi-
nally used in the context of procurements above the relevant threshold they are
increasingly used to advertise routine / low value requirements as well.
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4. In what way does the contracting authority have to inform the market
about the intended procurement?

Where the contracting authority’s procurement is above the threshold, a no-
tice must be placed in the Official Journal of the European Union, giving de-
tails of the proposed contract and inviting tenders.

Advertisement of requirements under the thresholds is an ad-hoc affair usu-
ally undertaken through trade journals in an attempt to comply with the over-
riding principals of openness, transparency and fairness imposed by the Regu-
lations. The use of e-procurement portals is described in our answer to Q3.

5. Does a potential bidder which is interested in a contract need to have a
specific legal form e.g. incorporation, to submit a tender?

A potential bidder is not required to assume a specific legal form in order to bid
for a contract. A contracting authority may require a consortium to form a legal
entity as a condition of it being awarded a contract under regulation 28 of the
Public Contracts Regulations 2006.
Regulation 23 demands that contracting authorities do not select a bidder in

certain circumstances, for example:

a) They have committed certain types of criminal offence

b) They are / have been bankrupt / insolvent in certain circumstances

¢) They have committed certain types of professional misconduct

d) They have not been paying tax as required

6. Are bidders allowed to submit joint offers, e.g. as general contractor and
sub-contractor or as a bidding consortium?

Consortiums are permitted to bid for contracts, as are general contractors and
sub-contractors. The contracting authority may require a general contractor to
specify how much of the contract he is likely to sub-contract when submitting
his tender under regulation 45 of the Public Contracts Regulations 2006.

7. Do potential bidders interested in the contract need to have a registered

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?
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It is not necessary for the potential bidder to have an office or branch in the
relevant country in order to bid for work. Regulation 4 of the Public Contracts
Regulations 2006 prohibits the contracting authority from treating a non-EU
bidder less favourably than an EU or UK bidder.

In relation to Utilities Contracts (see Q2 above), regulation 31 of the Utilities
Contracts Regulations 2006 allows contracting authorities not to accept Utili-
ties supply tenders where over 50 % of the goods offered originate outside the
EU or countries that have no treaty with the UK or EU.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

Domestic bidders do not receive preference in the award of contracts (see Q7
above).

The same regulations apply equally to UK and foreign contractors where the
contracting authority is considering the economic and technical competence
of the contractor. Regulation 23 of the Public Contracts Regulations sets out
various grounds upon which the contracting authority can reject a tender. These
include such issues as being convicted of fraud, non-payment of tax or being
insolvent.

Regulations 24 and 25 of the Public Contracts Regulations give the contract-
ing authorities the power to request those tendering for the contract to provide
various information such as copies of the business’ accounts, insurance certifi-
cates, bank statements, details of previous goods provided or work carried out
and details of staff who will be responsible for the project.

9.1Is a multinational bidding consortium allowed to submit a bid?
Yes, under Regulation 28 of the Public Contracts Regulations.

In which language do the tenders have to/can be submitted and which
form is required e.g. written form, fax, e-mail or digital?
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England, Wales and Northern Ireland

The notice published in the Official Journal of the European Union provides
details of the language, form, estimated value and deadline for submission of
the bid. That said, an English translation is normally provided in practice.

. Are there any regulations governing the time within which bids have to/

can be submitted to the contracting authority?

The contracting authority is required, when setting the time limit for submitting
tenders to have regard to the complexity of the transaction.

Where the open procedure is used, a minimum time limit of 52 days is set
between the date of notice in the Official Journal and the deadline for submit-
ting tenders. The 52 day period can be reduced if the contracting authority
has transmitted the notice or offers full and unrestricted direct access to the
contract documents by electronic means.

If prior notice of the contract has been given, the tender period may be re-
duced to 26 days or 22 days if electronic notice and access are given.

Can the bidders claim their costs for preparing their bid? If so, what are
the conditions for and the maximum amount of reimbursement.

Unless payment for the cost of preparing the tender document is specifically
provided for in the notice of the Official Journal of the European Union, a bid-
der submitting a tender is generally not entitled to recover the costs he incurs
in submitting the bid.

Are there any selection criteria set by law that the bidders have to satisfy
in order to receive the award of a contract and can the contracting author-
ity establish its own additional criteria?

The contracting authority has the power under regulations 24 and 25 of the
Public Contracts Regulations to provide that those submitting a tender must
provide certain documents (see Q8 above) to satisfy the contracting author-
ity of the bidder’s economic and financial standing along with its technical or
professional ability.

The contracting authority can decide to award the contract to a bidder on
one of two basis’ (under Regulation 30 of the Public Contracts Regulations)
namely:

a) the bid with the lowest price; or
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b) the offer which is most economically advantageous from the point of view of

14.

15.

the contracting authority.

OGC recommends that contracting authorities adopt procedure b and this is
followed in the vast majority of cases.

In line with the Regulations and an increasing body of case law, the contract-
ing authority must state in the notice in the Official Journal of the European
Union the criteria for award that it will consider and the weighting given to
each factor.

Does your legal system provide legal protection against the proposed
award of a contact to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
explain the proceedings. Is such a primary legal protection available to
foreign bidders without any restriction?

There are effectively two forms of primary legal protection open to an ag-
grieved losing bidder. The first is contained within Regulation 47 of the Public
Contracts Regulations. This regulation provides that where a contracting au-
thority has not complied with the regulations, the aggrieved bidder may apply
to court (provided he has notified the contracting authority of his intention to
do so) for an order suspending the procedure leading to the award of a contract
or to set aside the decision. This right is extinguished once the contract has
been entered into by the contracting authority and is replaced by a right to
damages.

The second primary legal protection is in the form of an application for ju-
dicial review if the aggrieved bidder is able to show that the decision to award
the contact to another party is tainted by illegality, irrationality or procedural
impropriety. A claim under this head must be bought within 3 months of the
decision the aggrieved bidder seeks to review and is made to the High Court of
Justice in England and Wales.

If primary legal protection exists in your country, does it depend on cer-
tain conditions i.e. certain thresholds or the kind of goods, services etc. to

be procured? If so what are the conditions.

In relation to option 1 in Q14 above, the remedy is dependant upon the Public
Contracts Rules applying (see thresholds at Q3 above). In relation to option
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2 there is no financial threshold although an aggrieved bidder would need to
seriously consider the cost : benefit ratio where the value of the contract was
under £50,000.

16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damages claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to the court in order to receive a damages award?

Under regulation 47 the court has the power to award damages as an alternative
to the remedies at option 1 in Q14 above prior to the contract being made and
is restricted to awarding damages after the contact has been made.

In both cases the aggrieved bidder would have to show that there was a
breach of the regulations and that as a result the aggrieved bidder suffered loss
or damage. The aggrieved bidder would be under a duty to mitigate his loss
and would have to show that any losses suffered were not too remote from the
breach of the regulations as to render them irrecoverable.

17. Can your office:

a) Give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

b) Represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

c) Please name a contact person within your office for questions of public
procurement law.

a) Our office can advise clients on bid preparation in England, Wales and North-
ern Ireland.
The professional body for procurement practitioners in the UK is the Chartered
Institute of Purchasing and Supply. Martin Vincent is a member.

b) Our office can represent foreign clients in proceedings for the award of con-
tracts before all public offices, court and tribunals in England and Wales.

¢) For advice on public procurement issues contact Martin Vincent or Charles
Tomlinson. For advice on Judicial Review contact Graeme Jump.
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

The legal basis for Commission procurement is based on the EC Financial
Regulation and the Rules for implementation of the Financial Regulation,
namely:

— Part One, Title V (Procurement - Articles 88 to 107) of the Council Regulation
(EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation
applicable to the general budget of the European Communities, as amended
by Council Regulation (EC, Euratom) N° 1995/2006 of 13 December 2006
and Council Regulation (EC) No 1525/2007 of 17 December 2007 (hereinafter
“Financial Regulation”);

— Part One, Title V (Procurement - Articles 116 to 159) of the Commission Regu-
lation (EC, Euratom) No 2342/2002 of 23 December 2002 laying down de-
tailed rules for the implementation of Council Regulation (EC, Euratom) No
1605/2002 on the Financial Regulation applicable to the general budget of the
European Communities, as amended by Commission Regulation (EC, Eura-
tom) No 1261/2005 of 20 July 2005, Commission Regulation (EC, Euratom)
No 1248/2006 of 7 August 2006 and by Commission Regulation (EC, Eura-
tom) No 478/2007 of 23 April 2007 (hereinafter “Implementing Regulation”).

Where the procurement is for a contract under the EC’s external aid pro-
grammes, the Practical guide to contract procedures for EC external actions
(hereinafter “PRAG”) is applicable. The PRAG is available on the Community
web site and claims to be the authoritative guide to the application of the law.
Judgments of the Court of First Instance in procurement cases also have a sig-
nificant impact on procurement practices.

Most of the tender procedures are either open procedures, in which any inter-
ested economic operator may submit a tender or restricted procedures, in which
interested economic operator must pre-qualify to take part. In the restricted
procedure, calls for expressions of interest invite economic operators to put
themselves forward as potential candidates as a first step. When these applica-
tions have been evaluated, candidates who satisfy the specified criteria are pre-
selected and put on a short list. If a contract is to be awarded in this sector, the
contracting authority invites all or some of the candidates on the list to tender.

All tenders must be published in the Official Journal of the European Union
(hereinafter “Official Journal”). Once formally published in the Official Jour-
nal, calls for expressions of interest or tender notices are usually published on
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the Commission’s Internet site. However the formal notice remains that of the
Official Journal.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be produced?

According to Article 116 of the Implementing Regulation, there are four gen-
eral types of contracts which determine the procurement procedure to be fol-
lowed:

— buildings contracts, for the acquisition of land, existing buildings or other real
estate by various means (purchase, long lease, usufruct, lease, rental or hire
purchase, with or without option to buy);

— supply contracts for the acquisition of products by various means (purchase,
leasing, rental or hire purchase, with or without option to buy); the delivery of
products may also include siting, installation and maintenance;

— works contracts for either the execution, or both the execution and design, of
works relating to one of the activities listed in Annex I to Directive 2004/18/EC
or the realisation, by whatever means, of a work corresponding to the require-
ments specified by the contracting authority; a ‘work’ means the outcome of
building or civil engineering works taken as a whole that is sufficient of itself
to fulfil an economic or technical function;

— service contracts for all intellectual and non-intellectual services other than
those covered by supply contracts, works contracts and buildings contracts;
these services are listed in Annexes IIA and IIB to Directive 2004/18/EC.

The description of the various types of contract is based on the reference no-
menclature established by the common procurement vocabulary (CPV) within
the meaning of Regulation (EC) No 2195/2002....

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, service etc. which are to be
produced (thresholds) and if so, what are the thresholds?

In line with Articles 157 and 158 of the Implementing Regulation, the esti-

mated value of contracts also determines the type of procedure to be followed
by the contracting authority.
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Estimated value of contract

Services or Works
supplies
<€500 < €500

Payments for all types of expenditure
of amounts of up to €500

<€5000 <€5000
<€25000 <€25000
<€60 000 <€60 000

> €60 000 > €60 000
but less than and less than
€137 000 next threshold
> €60 000

but less than

€211 000

> €137 000 > €5278 000
> €211 000

Service contracts under Annex IIB to
Directive 2004/18/EC
(> €60 000 with no upper limit)

Type of procedure
Minimum procedure applicable

Simple payment of costs against invoices
Article 91 of the Financial Regulation and
Article 129(4) of the Implementing Rules

Negotiated procedure with a single tender
Article 91 of the Financial Regulation and
Article 129(3) of the Implementing Rules

Negotiated procedure with at least three
candidates, without a contract notice or a
call for expressions of interest

Article 91 of the Financial Regulation and
Article 129(2) of the Implementing Rules

Negotiated procedure with at least five
candidates, without a contract notice or a
call for expressions of interest, but with
adequate publication

Article 91 of the Financial Regulation and
Article 129(1) of the Implementing Rules

Restricted procedure following a call for
expressions of interest

Article 91 of the Financial Regulation and
Article 128 of the Implementing Rules

Open or restricted procedure with
publication of a contract notice in the
Official Journal

Articles 90 and 91 of the Financial
Regulation and Article 158 of the
Implementing Rules

Negotiated procedure following
publication of a contract notice in the
Official Journal

Restricted procedure following a call
for expressions of interest
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4. In what way does the contracting authority have to inform the market
about the intended procurement?

Formally, the contracts which require notice must be published in the Official
Journal. Subsequent to this publication, the notice may be listed on the con-
tracting authority’s web site or on the general European Commission web site
(or even by direct notice). The secondary form of publication must refer to the
formal notice in the Official Journal and may not introduce any change or form
of discrimination vis a vis the formal notice.

Where the contracting authority is using the open procedure, a contract no-
tice describing the characteristics of the contract has to be published in the S
series of the Official Journal. In response to a request from an economic opera-
tor, the contracting authority sends out the call for tenders — which defines
in detail the content of the contract, its terms and conditions and the various
award criteria — and invites a tender on that basis.

Similarly when the contracting authority is using the restricted procedure, a
contract notice describing the characteristics of the contract and indicating the
criteria to be used for selecting candidates has to be published in the Official
Journal. Only the pre-selected candidates then receive the call for tenders and
are allowed to tender.

There are certain exceptions to the publication rule i.e. in the case of build-
ings contracts, which can be concluded by negotiated procedure without pub-
lication of a contract notice, after the local market has been prospected.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form e.g. corporation to submit a tender?

Participation in tendering procedures is open on equal terms to all natural and
legal persons coming within the scope of the Treaties and to all natural and le-
gal persons in a third country which has a special agreement with the European
Communities in the field of public procurement (on the conditions laid down
in that agreement).

6. Are the bidders allowed to submit joint offers e.g. as a general contractor
and subcontractor or as bidding consortium?

Consortia of economic operators are authorised to tender or be candidates.
Tenders from consortia of firms or groups of service providers (or contrac-
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tors or suppliers, depending on the type of contract) must specify the role,
qualifications and experience of each of the members or of the group, proof of
eligibility, and a declaration that there are no conflicts. The lead firm is then
designated by the other partners to act on their behalf for the purposes of the
contract and is the only one authorised to commit the consortium. The only
valid contacts for contractual purposes are contacts with the lead firm.

Court judgments have established the rule that subcontracting is allowed.
The contracting authority is entitled, however, to demand that the selection and
exclusion criteria be applied not just to the tenderer but also to any subcontrac-
tors proposed (whether in the tender or during performance of the contract).
In practice, the contracting authority is therefore validating the subcontractors
proposed for performance of a contract.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Where the Multilateral Agreement on Government Procurement concluded
within the WTO applies, the contracts are also open to nationals of the coun-
tries that have ratified this Agreement and thus the potential bidders do not
need to have an office or branch in the EC. Operators in third countries which
have signed a bilateral or multilateral agreement with the European Commu-
nities in the field of public procurement must be allowed to take part in the
tendering procedure on the conditions laid down in this agreement.

. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

The participation of foreign bidders has to comply with bilateral or multilateral
agreement with the European Communities in the field of public procurement.
Where the Multilateral Agreement on Government Procurement concluded
within the WTO applies, the participation of foreign bidders has to comply
with its terms.

In line with the PRAG, all supplies and materials purchased under a contract
financed under a Community instrument must originate from the Community
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or from an eligible country. The term “origin” is defined in the relevant Com-
munity legislation on rules of origin for customs purposes.

. Is a multinational bidding consortium allowed to submit a bid?

See questions 6 and 7.

In which language do the tenders have to/can be submitted and which
form is required e.g. written form, fax, email or digital?

Tenders may be drafted in any of the official languages of the European Union.
The arrangements for the submission of requests to participate are determined
by the contracting authority, which may choose an exclusive method of sub-
mission. Requests to participate are sent by post, fax or e-mail. Where neces-
sary for the purposes of legal proof, contracting authorities may demand that
requests to participate submitted by fax must be confirmed by letter or elec-
tronically as soon as possible thereafter and in all events before the final date
for the submission of the tender.

In practice, the English language is the main language used in EC tendering
procedures as it is often the common language among the administrators and
the tender evaluation committees.

. Are there any legal regulations governing the time within which bids have

to/can be submitted to the contracting authority?

Minimum time limits
Open Restricted
procedure  procedure

Tenders Applications  Tenders
Without pre-
information  Ordinary 52 37 40
notice Electronic access 47 37 35
With pre-
information  Ordinary 36 37 36
notice Electronic access 31 37 31
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Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

The bidders submitting tenders are in general not entitled to recover the costs
they incur in submitting the bid. Where there is a claim that the tender proce-
dure has not been properly conducted, a disappointed tenderer can claim the
cost of the tender as part of a damages claim usually before the EC Court of
First Instance. An award of damages in the EC Court of First Instance is dif-
ficult to obtain and the quantum is usually significantly lower than in national
courts.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of contract and can the contracting authority
establish its own additional selection criteria?

Both the Financial and the Implementing Regulation set out the general rules
relating to the selection and award criteria. Selection and award criteria for
particular tenders are drawn up by the contracting authority. The Financial
Regulation provides that these criteria shall be applied in every procurement
procedure for the purpose of assessing the financial, economic, technical and
professional capacity of the candidate or the tenderer.

The contracting authority may lay down minimum capacity levels below
which candidates may not be selected. The contracting authority also specifies
in the contract notice or in the call for expressions of interest or the invitation
to submit a tender, the references chosen to test the status and the legal capac-
ity of tenderers or candidates. The information requested and the minimum
capacity levels demanded may not go beyond the subject of the contract and
the legitimate interests of economic operators must be respected, especially as
regards protection of companies’ technical and business secrets.

The contract can be awarded either by the automatic award procedure or
by the best-value-for-money procedure. In the first procedure, the contract is
awarded to the lowest bid that is in order and satisfies the conditions laid down.
In the best-value-for-money procedure, the contract is awarded to the tender
with the best price-quality ratio, taking into account criteria justified by the
subject of the contract, such as price quoted, technical merit, aesthetic and
functional characteristics, environmental characteristics, etc; this is the method
most frequently used by the Commission.
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Does your legal system provide legal protection against the proposed
award of contract to a competing bidder even before the contract with the
competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Tenderers believing that they have been damaged by an error or irregularity in
the award process may petition the contracting authority (whether the Com-
mission or another contracting authority) directly. According to the PRAG, the
contracting authority must reply within 90 days of receipt of the complaint.

If an institution of the EC is the contracting authority, the tenderer can appeal
to the Court of First Instance. European citizens or residents, including legal
entities with a registered office in the European Union, also have the right to
complain to the European Ombudsman, who investigates complaints of mal-
administration by the European Community institutions.

If an institution of the EC is not the contracting authority (often aid con-
tracts are financed by the EC but the contracting authority is a third country
government) an appeal may be made to the European Commission. Once it is
informed of such a complaint, it must communicate its opinion to the contract-
ing authority. Should a contracting authority fail to adhere to the procurement
procedures applicable, the European Community reserves the right to refuse
to finance the contract or to suspend, withhold or recover funding for the con-
tracts concerned; if the above procedure fails, the tenderer may have recourse
to procedures established under the beneficiary country’s national legislation.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds of the kind of goods, services etc to
be procured? If so, what are the conditions?

No.
If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g., through damage claims etc (sec-

ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?
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After the contract has been awarded, tenderers can apply for the annulment
of the decision taken on the basis of the tender procedure and claim damages
before the Court of First Instance, in accordance with Articles 230 EC and 288
EC. However, the legal standard to be achieved for the award of damages is
very high and the quantum very low.

17. Can your office:

— Give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— Represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person in your office for questions of public pro-
curement law!

— Our office can advise clients on the preparation of tenders for contracts award-
ed by the Community institutions;

— Our office can represent clients seeking primary and secondary legal protection
before the European Institutions or the European Courts;

— For advice on public procurement issues contact Bernard O’Connor.
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. The award of contracts by contracting authorities is regulated by the new
Public Procurement Act (Laki julkisista hankinnoista 30.3.2007/348) and the
Act on the Procurement Procedures of Entities Operating in the Water, Energy,
Transport and Postal Services Sectors (Laki vesi- ja energiahuollon, liikenteen
ja postipalvelujen alalla toimivien yksikéiden hankinnoista 30.3.2007/349;
hereinafter called the “Utilities Act”) which have entered into force on the 1
June 2007. These two new acts implement directives 2004/18/EC (the “Public
Sector Directive”) and 2004/17/EC (the “Utilities Directive”) and replace the
old Public Procurement Act (Laki julkisista hankinnoista 23.12.1992/1505)
which is, however, still applied to procurement procedures started before 1
June 2007.

This questionnaire has been completed following only the new acts currently
in force.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes. First of all there is a division pursuant to the EC directives so, that the ser-
vices in the fields of water and energy supply, transport and postal services fall
outside of the scope of the general Public Procurement Act and regulated by
the Utilities Act (except for certain exceptions regulated in the Utilities Act).
Also, some services fall additionally outside of the scope of Public Procure-
ment Act, namely those which are allowed by the Public Sector Directive.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes. In Finland, there exist two sets of thresholds: national and EU thresholds.
The national thresholds determine the scope of the act; i.e. procurements below
the threshold fall outside of its scope. The EU thresholds in turn set additional
requirements to procurements exceeding them, such as EU-wide announce-
ment.

The national thresholds, which cover both the Public Procurement Act and
the Utilities Act, are:
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— EUR 15.000 for supply/service contracts and design contests and service con-
cessions

— EUR 50.000 for certain health and social services

— EUR 100.000 for public works contracts and public works concessions

The EU thresholds regarding the Public Procurement Act are the thresholds
defined in the Public Sector Directive:

— EUR 133.000 for supply/service contracts awarded by the state’s central au-
thorities

— EUR 206.000 for all other public supply/service contracts

— EUR 5.150.000 for public works contracts

4. In what way does the contracting authority have to inform the market
about the intended procurement?

A notice concerning the intended procurement is required for all procurements
exceeding the national thresholds. For procurements below the thresholds, a
notice may be given, but it is up to the contracting authority to decide upon
this. An electronic database (HILMA) upheld by the Ministry of Trade and In-
dustry has been created for procurement notices. Also a journal called Suomen
julkiset hankinnat (The Finnish Public Procurements) is published containing
the notices on procurements.

For procurements exceeding the EU thresholds, the provisions of the Direc-
tives apply. These are notified in the Supplement to the Official Journal of the
European Union as well as in the TED database. These procurements were
included in the HILMA database as of 1 June 2007.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No. No specific legal form is required to submit the tender. However, the bid-
ding consortium selected may be required to do so when it has been awarded
the contract, to the extent that this change is necessary for the satisfactory
performance of the contract.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?
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Yes, both are possible. Certain proof of the bidder’s or the consortium’s abili-
ties to complete the contract may be required. A bidding consortium needs also
to keep in mind the competition rules on bidding cartels.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

It is possible to submit a tender directly from abroad.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

It may be required from the bidder to prove that they have the right to perform
such services in their state of origin. No preferential treatment should be given
to domestic bidders.

9. Is a multinational bidding consortium allowed to submit a bid?

Yes. The countries of origin companies participating in bidding consortiums
are not limited.

10. In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Written form is required by law. The tenders need to be submitted in strict
obedience of the invitation to submit tenders (i.e. a direct invitation to possible
bidders and the public notice). The use of electronic means shall be regulated
in a future decree, which has not yet been enacted.

The two official languages in Finland are Finnish and Swedish. A tender can
always be submitted in either one of these languages. If other languages (pre-
sumably this could be English) are permitted in the invitation, a tender may be
submitted in such languages.
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11. Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

The tenders must be submitted by the exact time required in the invitation to
tender. Any tender submitted later than the set time is left unopened.

The legal provisions governing the time limits correspond to article 38 of the
Public Sector Directive. In the case of open procedures and concession works,
the minimum time limit for the receipt of tenders is 52 days from the date on
which the contract notice was sent. In the case of restricted procedures, ne-
gotiated procedures and the competitive dialogue the minimum time limit for
receipt of requests to participate is 37 days from the date on which the contract
notice is sent; and in the case of restricted procedures, the minimum time limit
is 40 days. Under certain conditions, an expedited procedure may be used.
There are also rules which allow to shorten or lengthen the time limits.

12. Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

The bidders bear their own costs for preparing their bid. The invitation to ten-
der may allow costs to be compensated especially for the competitive dialogue
procedure.

13. Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

There are formal reasons set in Public Procurement Act for which a bidder are
to be excluded (the compulsory grounds for exclusion). These reasons concern
the general reliability of the bidder (for example if the bidder has committed
certain crimes) and its capabilities to complete the contract. A bidder which
does not fulfill these requirements is not allowed to participate in the evalua-
tion of the tenders.

Additional requirements (voluntary grounds for exclusion) may be set by
the contracting authority as long as they relate closely to the capabilities of the
bidder to complete the contract. These requirements need to be objective and
non-discriminatory.
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14. Does your legal system provide legal protection against the proposed

award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes. A petition may be lodged at the Market Court for all decisions pertaining
to the status of a bidder in the procurement procedure. The Court may upon this
petition forbid the contracting authority to pursue the incorrect procedure.

15. If primary legal protection exists in your country, does it depend on cer-

16.

tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

If the procurement is in the scope of the relevant act, no additional thresholds
exist. Only the decision, for which the petition is lodged, needs to be such that
it influences the status of the bidder in the procurement procedure.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

The decision awarding the contract may be appealed to the Market Court. The
Market Court may:

1) wholly or partly set aside a decision of a contracting entity;
2) forbid the contracting entity to apply a section in a document relating to the

contract or otherwise to pursue an incorrect procedure;

3) require the contracting entity to correct its incorrect procedure; or
4) order the contracting entity to pay a compensation payment to a party who

would have had an actual chance of winning the contract if the procedure had
been correct.

Additionally, a claim for damages may be lodged in a general civil court. Dam-

ages will be awarded to a party who would have had an actual chance of win-
ning the contract if the procedure had been correct.
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17. Can your office
— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes, we can.

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Yes, we can.

— Please name a contact person within your office for questions of public
procurement law!

The contact persons in our office for questions of public procurement law are:

Jouni Alanen
Partner
E-mail: jouni.alanen@hpplaw.fi

Jorgen Hammarstrém
Partner
E-mail: jorgen.hammarstrom@hpplaw.fi

Markus Remes

Lawyer
E-mail: markus.remes@hpplaw.fi
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Vovan & Associés - France

7 rue de Madrid
75008 Paris
France

Tel: (33) (1) 44901710

Fax: (33) (1) 44700164

E-mail: vovan@vovan-associes.com
Website: www.vovan-associes.com


http://www.vovan-associes.com

1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

The award of contracts is in France regulated by national specific procedures
but is also influenced by European regulations like the latest law adopted in
France in 2006, legislated according to the requirements of the EU directives.
In any case, the EU relevant standards of the procurement procedures are en-
forced in the French legal system. Even if the EU directives are not entirely
implemented in the French legislation, the national rules will always be inter-
preted regarding European regulations.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. Which are to be procured?

Yes, the procedures for the award of contracts are in France different accord-
ing to the type of performances: services, public works or supplies contracts.
All the procedures are regulated in France by the public procurement contracts
Code, but special industries like financial market (purchase or sell market of
assets), work of art market or commodity market, specified in articles 136 to
139 of the code are excluded of his application in accordance with EU Direc-
tives 2004/17/EC and 2004/18/EC of 31 March 2004.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. Which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, the value of the goods or services determines in France the legal procedure
to use for the award of contracts. The article 26 of the French public procure-
ment contracts Code establishes the following essential thresholds:

(i) EUR between 206.000 and 5.150.000 for public works contracts; For these
contracts, the adjudicator is free to chose among all the procedures precised by
the article 26 of the public procurement contracts code.

(i) EUR 5.150.000 - for public works contracts;

(ii1) EUR 133.000 - for supply/service contracts awarded by the french State;
(iii) EUR 206.000 - for supplies and services contracts of local authorities.

(if) — (iii)
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4. In what way does the contracting authority have to inform the market
about the intended procurement?

The contracting authority has to notice public contracts in Official French
newspapers or in the Supplement to the Official Journal of the European Union
(OIJS) each time the contract’s value exclusive of value added tax (VAT) is
equal or greater than the thresholds listed in answer (A3).

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No, a potential bidder has no obligation to have a specific legal form. But the
bidder has a possibility according to the article 51 of the public procurement
contracts Code, to submit application as a joint group. However, in general the
potential bidder is required to keep during the execution of the contract the
legal form he has at the moment of the submission.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, both are possible. The Public authority may require the creation of a joint
group (consortium, co-contractors) but can also forbid bidders to use subcon-
tracts for specific reasons. Local authorities have also the power to prohibit
any subcontracts.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

The French law allows submission directly from abroad. It does not require a
registered office or branch office in France from the bidder or its sub-contractor
but it could be more convenient from a practical point of view.

8. Ifit is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?
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In France, the documents required from domestic and foreign bidders are es-
tablished by the article 45 of the public procurement contracts Code. None
other condition of admissibility than those stipulated in said article can be re-
quired from the prospective bidder. In support of applications and according
to the article 45, prospective bidders are required to produce the following
documents:

Information which facilitates evaluation of the prospective bidder’s profes-
sional and technical capabilities and financial standing, and documents attest-
ing the powers conferred on the person authorised to commit the prospective
bidder and, where defence contracts are to be awarded, they must give their
nationality.

Information concerning the prospective bidders’ know-how in regard to envi-
ronmental protection. Compliance with the employment obligation regarding
specific rules of French Labour Code, like the law on handicaps adopted the
February, 11" 2005, can also be required.

In order to prove its professional and technical capabilities and financial stand-
ing, the prospective bidder may request that the professional and technical
capabilities and financial standing of one or more subcontractors also be taken
into account. In which case, it must prove the capabilities and standing of the
said subcontractor(s) and show that they are available to perform the contract.
If the prospective bidder is under receivership, a copy of the judgement(s)
rendered to that effect;

A sworn statement, duly dated and signed by the candidate, to the effect that:
It has met its obligations in terms of tax, contributions and social-security ob-
ligations;

It has not been barred from tendering;

Bidders established in a State other than France must produce a certificate
issued by the institutions of the country concerned. If that country does not
issue such certificates, it may be replaced with a sworn statement, or, in States
in which such statements do not exist, with a solemn declaration made by the
person concerned before the relevant judicial or administrative authority, a no-
tary or a qualified professional body in that country.

. Is a multinational bidding consortium allowed to submit a bid?
Yes, a multinational bidding consortium is allowed to submit a bid if all its
members are stated and if one of them has been given specific powers from the

others to contract and execute the contract.
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In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Even if most of the time, the submission will have to be written in French, the
language and the form required to submit are always indicated in the public
contract notice.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

The deadline for the receipt of the bids, as the language and the form to submit,
is precised in the public contract notice. The minimum time limit for the receipt
of tenders shall be 52 days from the date on which the contract notice was sent,
and 37 days for limited procedures. When notices are drawn up and transmitted
by electronic means the time can be shortened.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

No, the bidders can not claim their costs for preparing their bid, except if the
bidders answer to a specific request of the public authority. It can be the situa-
tion of a public contract which needs architects’ advise for example, to proceed
to an evaluation. In such a case, the public authority will reimburse adequate
costs of these fees for all bidders.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

As already said in question (8), the bidders are required to produce information
which facilitates evaluation of the prospective bidder’s professional and techni-
cal capabilities and financial standing, and documents attesting to the powers
conferred on the person authorised to commit the prospective bidder. To get a
chance to receive the award of the contract, bidders must produce official docu-
ments but also references. The most interesting economic offer must be chosen
according to the sole criteria established in the call for bids. However, in order
to allow small, medium and new companies to have access to public contracts,
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France

the references and financial capacity criteria are not the only ones retained to
select the final bidder.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

The French legal system provides legal protection for bidders. The most cur-
rent situations of bidder’s rights violations concerns the general aspects of the
procedure (documents required, time limit etc..) and the obligation of the adju-
dicator to inform at least 10 days before the award of the contract about its in-
tention to proceed to a new selection, and to inform as soon as the final bidder
is selected, all the others bidders of the refusal of their applications. In France,
the bidder will have to go to the administrative Court in order to institute pro-
ceedings. If the administrative Court receives the claim, it could required from
the public authority to modify or to set aside the unlawful measures. If the
subject of the tenderer’s claim is the intended award to a competitor, the con-
tracting authority must not award the contract as originally intended before
the conclusion of the proceedings. If notwithstanding the contracting authority
awards to contract, said award is void. Both sides may file an appeal subject to
a time limit against the decision of the administrative Court of appeal and even
the State Council (Supreme Administrative Court).

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

In France the legal protection depends on the value of the contract which have
to be greater than certain thresholds. There is no specific regulations concern-
ing primary legal protection when the value is smaller.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?
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The secondary legal protection exists in France in situations where the value of
the goods or services is smaller than the thresholds. Like in the primary legal
protection, the bidder have to institute proceedings with the admistrative Court.
Receive a damage award is very rare because the administrative Court must
be convinced of the evidence of an act contrary to public procurement law, a
violation of the bidders legal protections which affected the bidder.

17. Can your office

— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

Yes, our office has the competence to advise clients on bid preparation in
FRANCE and represent foreign clients in procedures for the award of contracts
before all public offices/courts in the State of France.

Contact in our office is the Public Affairs department,

Contact: Carine Chaix,
e,5q.
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10629 Berlin
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. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, the legal system in Germany provides specific procedures for the award
of contracts. In Germany, as in all member states of the EU, there are several
national regulations concerning the different procurement procedures and their
details to be followed in the respective member state. However, the domestic leg-
islation still has to observe multiple standards given by EU directives for awards
of contracts with EU-wide relevance. As a consequence, national regulations for
the award of contracts are legislated or adapted according to the requirements of
the EU directives. Unless the EU directives are entirely implemented in German
legislation, the relevant EU standards have to be considered for the interpretation
of German laws.

. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes, German law — subject to the EU regulations — distinguishes according to
the type of goods/services that are to be procured. Thus, several national or-
dinances are effective, which mostly differ very little. The following national
ordinances apply to the following goods/services:

. Public works contracts are governed by the “Vergabe- und Vertragsordnung
fiir Bauleistungen (VOB/A)” [official contracting terms for the award of works
contracts]

i. Other public supply and service contracts are governed by the “Verdingung-

sordnung fiir Leistungen (VOL/A)” [official contracting terms for the award of
supply contracts]

. Public service contracts concerning professional services (e.g., lawyer, archi-
tect) are regulated by the “Verdingungsordnung fiir freiberufliche Leistungen
(VOF)” [official contracting terms for the award of service contracts concern-
ing the freelance professions]

. Contracts in the water, energy, and transport sectors are regulated by special
sector provisions, VOL/A section 3. These specific regulations reflect the
strong influence of the public authorities by granting specific and exclusive
rights to entities operating in these sectors.

. Public supply contracts in the field of defense (arms, munitions, war material)

. 1. are governed by the VOL/A (as to (ii), unless

81



V.

V1.

—

ii.

—

il

Legalink — Public Procurement Law

2. German essential security interests are concerned, in which case the VOL/A
does not apply (exemption subject to Art. 296 of the EC Treaty), but national
budget laws, which contain only fragmentary provisions governing the proce-
dure or no provisions at all, control these procurements.

Public supply/service contracts in specific fields (e.g. if contract demands
secrecy or special security measures, also services concerning research and
development) are controlled by national budget laws, which contain only frag-
mentary provisions concerning procedures or no provisions at all.

The aforesaid regulations are closely based on the latest relevant EU Directives
of 31 March 2004 (2004/18/EC on the coordination of procedures for the award
of public works contracts, public supply contracts and public service contracts
and 2004/17/EC coordinating the procurement procedures of entities operating
in the water, energy, transport and postal services sectors). Both EU Directives
are lastly amended by Regulation (EC) No 213/2008 of 28.11.2007 — OJL 1 of
15.03.2008 — and Regulation (EC) No 1422/2007 of 4.12.2207 — OJL 317 of
5.12.2007. The remedies of bidders have been recently regulated in the Direc-
tive 2007/66/EC of 15.11.2007 to improve rights of rejected bidders

. Do the procedures for the award of contracts and/or certain procedural

regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, both depend on the estimated value of the public contract. For public
contracts which have a value greater than specific thresholds as laid down in
the Directives 2004/18/EC and 2004/17/EC. To contracts with a value greater
than these thresholds apply strict criteria for the awarding procedure, further-
more there are special rules concerning primary legal protection. The essential
thresholds currently amount to

. EUR 5.150.000 - for public works contracts;
ii.

a. EUR 133.000 - for supply/service contracts awarded by federal public insti-
tutions;
b. EUR 206.000 - for all other public supply/service contracts;

. public supply/service contracts for professional services; same limits as (iia) — (iib)
iv.

EUR 412.000 - for public supply/service contracts in the sector field (water,
energy, and transport sectors);

. for public supply contracts in the field of defense (arms, munitions, war mate-

rial), same as (iia) — (iib); if VOL/A applies (see above Answer 2.v.).
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4. In what way does the contracting authority have to inform the market
about the intended procurement?

Public contracts which have a value exclusive of value added tax (VAT) esti-
mated to be equal to or greater than the above thresholds have to be awarded
EU-wide, i.e. they have to be announced in the Supplement to the Official Jour-
nal of the European Union (OJS) (http://simap.europa.eu/index en.html). The
contracts in principle have to be awarded by applying the “open procedure”,
i.e. for an unlimited number of bidders.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g. corporation, to submit a tender?

No, in order to submit a tender, a bidding consortium may not be required by
the contracting authorities to assume a specific legal form; however, the bid-
ding consortium selected may be required to do so when it has been awarded
the contract, to the extent that this change is necessary for the satisfactory
performance of the contract. This is normally not the case.

6. Are bidders allowed to submit joint offers, e.g. as general contractor and
subcontractor or as bidding consortium?

Yes, both are possible.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Legally it is not required that a bidder or its sub-contractor have a registered
office or branch office in Germany, therefore, a bidder theoretically can act
completely from abroad. From experience, it makes sense for the award of a
contract and for the satisfactory performance of the contract to have a tempo-
rary office in Germany, at least on the occasion of the award of the contract.

Regarding contracts in the sector field (water, energy and transport, see above
Answer 2.iv.), bids may be rejected, if more than 50 percent of the total value
of goods to be supplied under the contract originate in non-EU member states
or countries that have no international treaty with Germany or the EU. [§ 12
VgV Vergabeverordnung (Procurement Ordinance)].
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. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

In Germany contracting authorities may — as far as the object of the contract
requires — request evidence from domestic and foreign bidders:

. that the bidder does not employ a person who is convicted of certain offenses

which indicate the unreliability of the person and, therefore, of the bidder;
concerning registration of the bidder in its country of origin;

that applicable taxes and duties, as well as the social insurance contributions,
have been duly paid by the bidder;

bank inquiry;

. concerning liability insurance;
Vi.

concerning financial statements or an abridgement of it, if a publication is pro-
vided in the country of origin;

concerning declarations overall turnover of the tending undertaking as well as
the turnover in the special field, which is matter of the award of the contract;
that the bidder deposits an amount as security to guaranty the proper perfor-
mance of the contract

. Is a multinational bidding consortium allowed to submit a bid?

Yes, that is possible. All members of a bidding consortium have to be stated.
One of the members needs to be appointed as proxy representative to contract
and to operate the contract.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The contracting authority shall make known in the public contract notice, at the
latest when sending the specifications to the potential bidders which requested
to participate et al.,

. the language or languages in which the bids must be drawn up — mostly in

German —;
the required form for the bids;
the deadline for the receipt of the bids;
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iv. the minimum deadline for the validity of bids, (see also below).

11.

12.

13.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

All bidders are to be provided “adequate” time, so that all receive a fair chance
to calculate their bid and to fulfill the formal requirements of the award of the
contract. In the case of open procedures for public supply/service contracts or
public works contracts, the minimum time limit for the receipt of tenders shall
be 52 days from the date on which the contract notice was sent (see Answer 2
(1), (1) and Answer 3 (i), (ii)). Under specific circumstances the minimum time
limit for the receipt of tenders may, as a general rule, be shortened to 36 days,
but in no case to less than 22 days running from the date on which the contract
notice was sent. Further shortening of time limits may be allowed where notices
are drawn up and transmitted by electronic means and/or where the contracting
authority offers unrestricted and full direct access by electronic means to the
contract documents (cp. § 18a VOL/A).

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

As a general rule, bidders can not claim reimbursement for the cost of sub-
mitting a bid. This may be different if the contracting authority shall demand
drafts, designs, drawings, calculations etc. as part of the bid which are typically
asked only for value. In this case an adequate reimbursement will be set in the
specifications valid for all bidders and each candidate who has submitted a bid
together with the required supplementary documents may claim this compen-
sation.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Yes. The contracting authority may only take into account those bidders who
demonstrate their suitability to perform the contract in terms of their economic
and financial standing, as well as their professional and technical knowledge
and ability. For this purpose, the contracting authorities may ask several ques-
tions which are to be answered by bidders, oftentimes supported by references.
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When preparing a bid the bidder must be sure to submit all required answers,
references/documents concerning suitability criteria completely and as re-
quested. Otherwise, the bidder might be excluded due to formal reasons. The
contracting authority may not show any tolerance even in case of only small
nonconformities. German jurisdiction calls this “formal competition®.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, every bidder may complain to the contracting authority that its rights were
violated by alleged non-compliance with the provisions governing the award of
contracts. The non-compliance might concern general aspects of the procedure,
aspects of the specifications or other supplementary documents, but especially
the duty of the contracting authority to inform every bidder at least 14 days
before the award of the contract about the intention to select another bidder.

Unless the contracting authority takes remedial action concerning the claimed
unlawful measures, the bidder may institute proceedings (so called proceeding to
control compliance with the procedure of the award of contracts), by filing a for-
mal application with a special tribunal (Public Procurement Tribunal). The Public
Procurement Tribunal shall review the bidder’s claims. If the Public Procurement
Tribunal is convinced that the claimed aspect is intended to protect the bidder and
furthermore might restrict the rights of the claiming bidder, the Public Procurement
Tribunal may serve the claim on the authority and may order the authority to set
aside the unlawful measures and to take certain lawful measures. If the subject of
the tenderer’s claim is the intended award to a competitor, the contracting author-
ity must not award the contract as originally intended before the conclusion of the
proceedings. If the contracting authority still makes the award, the award is void.
Both sides may file an appeal subject to a time limit against the decision of the
Public Procurement Tribunal with the Higher Regional Court (Oberlandesgericht),
senate for the award of contracts. The senate is the court of last resort and therefore,
its judgement is final unless the senate intends to overrule a judgement of another
senate or of the Federal Supreme Court (Bundesgerichtshof), the overruling aspect
is to be submitted to the Federal Supreme Court for final judgement.
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If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

In Germany specific regulations concerning legal protection via review pro-
cedures exist only regarding procedures for the award of contracts concerning
goods or services with a value that is estimated to be equal to or greater than
certain thresholds. For contracts with a value that is estimated to be smaller
than the thresholds, there are no specific regulations concerning primary legal
protection. If and to what extent primary legal protection exists according to
general German, but particularly to European Law, is a controversial issue.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

If there is not granted primary legal protection in Germany or in certain cases
if primary legal protection was not effective for certain reasons and a damage
is caused, secondary legal protection exists, in principle. To the extent a bidder
suffers damages due to an irreversible act contrary to public procurement law
he can claim for damages at civil court. The claim might be successful provid-
ed that (i) there is evidence of an act contrary to public procurement law, which
is a violation of (ii) a provision that protects bidders and (iii) through this the
bidder who is supposed to be protected by the provision is affected. In practice,
it is very difficult to prove causation between the violation and the damage.

Can your office

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Please name a contact person within your office for questions of public
procurement law!

Yes, our office has the competence to

. advise clients on bid preparation in Germany and
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il. represent foreign clients in procedures for the award of contracts before all
public offices/courts in the Federal Republic of Germany.

iii. Contact persons within our office for questions of public procurement law are
— Markus Jakoby, jakoby@)jakobyrechtsanwaelte.de,
— Anette Prasser, prasser@jakobyrechtsanwaelte.de,
— Lotte Herwig, herwig@jakobyrechtsanwacelte.de.
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Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, Government procurement is conducted under the Stores and Procurement
Regulations (SPR) issued by the Financial Secretary under the Public Finance
Ordinance. These Regulations are supplemented by Financial Circulars issued
by the Secretary for Financial Services and the Treasury from time to time.
The procurement rules in the SPR are binding on all government bureaus and
departments except financially autonomous public bodies such as the Airport
Authority, the Housing Authority, the MTR Corporation Limited and the Ex-
amination Authority, which are empowered to define their own procurement
procedures. The regulatory framework covers the entire procurement process
including needs assessment, specification of corresponding tender requirements
to contract management and monitoring. It covers the procurement of goods
and services as well as engineering services and construction works.

. Do the procedures for the award of contracts depend on the kind of goods,

services etc. which are to be procured?

Yes, the procedures laid down in these Regulations and Circulars are fully
consistent with the provisions in the World Trade Organisation Agreement on
Government Procurement (WTO GPA).

. For purchase of goods and services, the Government Logistics Department

(GLD) acts as the purchasing agent for specific stores and equipment required
by user departments and a few non-government organisations. The user de-
partments will pay for these stores from their own account but rely on GLD
for expertise in sourcing, tendering, negotiations and contract administration.
The goods purchased by GLD on behalf of user departments are diverse: they
include aircraft for the Government Flying Service, electronic parking devices
for Transport Department, arms and ammunition for the Police, chlorine for
water treatment plants and gases for medical and industrial purposes.
Construction services are procured by the individual works departments con-
cerned, under the general supervision of Development Bureau. In addition to
giving general guidance and technical advice on tendering procedures and
contract administration matters in respect of works contracts, Development
Bureau maintains a register of approved works contractors and a central works
contractors performance report system and provides financial vetting support
where necessary.
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iii. Services procured by Government also include consultancy services on finan-
cial or management aspects as well as other types of service contracts. Typical
examples of service contracts tendered by Government are cleaning, property
management, management of parking meters, and operation of transport and
waste management facilities.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, both depend on the value of the contracts. The procedures laid down in
these Regulations and Circulars are fully consistent with the provisions in the
WTO GPA. In general, the departments of Hong Kong Government are en-
titled to conduct their own procurement up to a certain value. For purchases
of goods and services (excluding engineering and construction services), this
threshold is set at 130,000 SDR! (about HKD$1.51 million); for engineering
and construction services it is set at 5,000,000 SDR (about HKD$58.1 million).
For purchases beyond these limits, to ensure the proper conduct of the procure-
ment and to avoid intra-departmental collusion, departments have to seek the
approval of particular tender boards before entering into a contract with the
successful bidder. For non-Government public bodies including the Housing
Authority and Housing Department, the Hospital Authority, the Airport Author-
ity and the MTR Corporation Limited; the threshold for contracts of a value
of not less than 400,000 SDR (around HKD$4.65 million). For procurement
of goods and specified services?, the threshold is set at 5,000,000 SDR (about
HKD$58.1 million) for construction services.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

Pursuant to s325(a)(ix) SPR, government procurement exceeding HKD$1.3
million (for goods and general services) and HKD$3 million (for construction
and engineering services) in value is normally done by the use of open and
competitive tendering procedures (e.g. Government Gazette, Newspaper ad-
vertisements, Internet and overseas journals for the particular trade or product)
so as to provide the existing service providers and new contractors an equal
chance to bid on every project. Limited or restrictive tendering procedures are,
in line with the WTO GPA provisions, only employed under specified excep-
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tional circumstances. Where the nature of the contract (such as a contract that
is time critical or one that requires particularly high levels of skills and proven
reliability) dictates that tenders have to be invited from qualified suppliers/
contractors, this may be done by selective tendering or prequalified tendering.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No specified requirement in SPR, however, it is worth noting that the govern-
ment policy encourages open and fair competition.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

No specified requirement in SPR. However, with reference to the specimen
provided in Appendix III (c) SPR, for pre-qualification of tenderers, it provides
a trace of hint that ‘joint ventures with other firms will be considered.” There-
fore, by analogy, bidders are allowed to submit joint offers.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

There is no relevant legislation or regulation with regard to such policy. How-
ever, with reference to the wordings set out in the Financial Services and the
Treasury Bureau website (www.fstb.gov.hk/tb/eng/procurement/tendero4.
html): “We treat all tenderers on an equal footing. We do not discriminate
between products on the basis of their country of origin. In drawing up ten-
der specifications for the goods or services to be procured, we ensure that the
characteristics laid down for the goods or services will not create unnecessary
obstacles to international trade. We ensure that all potential tenderers are given
the same information for them to prepare their bids.” Therefore, it is possible
to submit a tender for the contract directly from abroad without having a reg-
istered or branch office in the Country.

. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to

consider certain additional aspects, such as having to provide certain
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additional supporting documents or whether domestic bidders receive
preferences in the award of contracts?

With reference to s320(c) of SPR, the qualification criteria and assessment
method shall not discriminate among foreign contractors/suppliers or between
domestic and foreign contractors/suppliers, therefore, neither domestic nor
foreign bidders shall receive preferences in the award of contracts. Additional
supporting documents are needed as required by the tender documents.

. Is a multinational bidding consortium allowed to submit a bid?

Please refer to Q6 & Q7

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

In both Traditional Chinese and English. With reference to s340(a) SPR, for
contracting authority wishing to publish tender notices in the Government Ga-
zette, three copies of draft notices in Chinese and English have to be forwarded
to Official Languages Division of Civil Service Bureau of which will forward
to the Assistant Clerk to the Executive Council after vetting the Chinese trans-
lation. Both Written form and Electronic Tendering System are available for
submitting tenders: https://www.ets.com.hk/English/LoginLogoff/logon.asp.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Yes, s340(d) SPR stipulates that, adequate time shall be provided to allow
both local tenderers and tenderers outside Hong Kong to prepare and submit
tenders. A minimum of three weeks is normally required. For procurements
covered by WTO GPA, at least 40 days shall be allowed for receipts of tenders
and no less than 25 days for applications to be prequalified to tender.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Pursuant to s360 SPR, a tender deposit is not normally required. However,
where a tender is required as a pledge of bona fide tenderer, the tender docu-
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ments shall specify the amount of the deposit and the methods of payment.
Tender deposits will be refunded to unsuccessful tenderers without interest.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Yes, as for the selection criteria, with reference to s370 (b) SPR, the assess-
ment penal shall examine tenders against the technical specifications, terms
and conditions laid down in the tender documents to determine whether the
criteria are fully conformed. The contracting authority should take into account
the followings in the evaluation, inter alia:

. Technical and financial capability of the tenderers and their past performance

records;

Timely delivery or completion;

Compatibility with existing or planned purchases;

After sale support and service including maintenance and spare parts provi-
sions, warranty and/or guarantees;

. Running and maintenance costs; and

Fair market prices.

On the contrary, if prior approval is obtained for the use of marking scheme?® in
the evaluation of tenders, usually the tenders which attains the highest overall
score shall be recommended.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, the independent Review Body on Bid Challenges was set up on 30 Decem-
ber 1998 to deal with complaints from suppliers/contractors on alleged breaches
of the WTO GPA Agreement. A challenge shall be lodged in the prescribed form
within 10 working days after the supplier/contractor knew or reasonably should
have known the basis of the challenge. A ‘Notification of Receipt of Bid Chal-
lenge’ shall be issued to the complainant by the Secretariat once the formality of
complaint is completed. The Chairman of the Review Body shall decide within
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7 working days from the issue of the ‘Notification of Receipt of Bid Challenge’
whether a prima facie case is established for the challenge to be accepted for in-
quiry and a Penal to be appointed to consider the challenge. The Chairman shall
take into consideration the following conditions in respect of the challenge:

. The challenge is made in respect of a procurement covered by the WTO GPA;
il.

The complainant is a supplier or a potential supplier who has or has had an
interest in the procurement concerned;

The information provided by the complainant discloses a reasonable indication
that the procurement has not been carried out in accordance with the provisions
of the WTO GPA;

The challenge is filed with the prescribed time limits; and

. The complainant has filed sufficient information.

The Chairman, on the basis of the information provided in the complaint form,
may come to the view that the challenge should not be accepted for inquiry
or he/she may request for further investigation with regard to the complaint.
(http://www.tid.gov.hk/english/trade relations/tradefora/reviewbody/review-
body.html)

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The independent Review Body on Bid Challenges will deal with all relevant pro-
curements covered by the WTO GPA and referred to in Appendix I thereto of es-
timated contract value not less than the relevant thresholds specified in Annexes
I'and 3 of Hong Kong, China’s schedule of commitments under the WTO GPA.
However, no relevant provision governing the procurement which falls outside
the thresholds set out in WTO GPA. Appendix I: Government Entities which Pro-
cure in Accordance With the Provisions of this Agreement Threshold: 130,000
SDR for goods and services other than construction services 5,000,000 SDR for
construction services Appendix 3: All other entities which procure in accordance
with the provisions of this Agreement Threshold: 400,000 SDR for supplies and
services other than construction services, 5,000,000 SDR for construction ser-
vices (http://www.wto.org/english/tratop _e/gproc_e/appendices_e.htm)

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
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ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

There is no time limit on filing the challenges before the complainants knew
or reasonably should have known the basis of the challenge. The Chairman,
nevertheless, may receive and consider a late challenge (i.e. a challenge which
is not lodged within 10 days), if he finds that there is a reasonable cause for
such delay.

However, a challenge shall not be considered if the complaint is filed later
than 30 working days after the complainants knew or reasonably should have
known the basis of the challenge.

Can your office:

give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Please name a contact person within your office for questions of public
procurement law!

Yes, our office has the competence to

. Advise clients on public procurement law in Hong Kong and;

Represent foreign clients in relation to litigious matter through associated
firm BOASE, COHENS & COLLINS Contact: Mr. Colin Cohen — colin@
boasecohencollins.com

Ms. Julia Charlton, Partner, CHARLTONS — juliacharlton@charltonslaw.com
Telephone: (852) 2905 7688/ (852)9101 5282

! Special Drawing Rights (SDR) is an international currency unit set up by the International Monetary Fund.

The current US dollar equivalent to 1 SDR is about US$1.49.

2 Specified Services stipulated in Annex 4 of Appendix I in Hong Kong, China’s Offer WTO GPA (http://

www.wto.org/english/tratop_e/gproc_e/hkc4.doc) include computer and Related Services, Rental/
Leasing Services without operators, Other business services, Courier Services, Telecommunica-
tions Services, Environmental Services, Financial Services and Transport Services.

38350(f) SPR: Departments may consider adopting a marking scheme in the tender evaluation in accordance

with the Guidelines for Adopting a Marking Scheme for Tender Evaluation. The use of a marking
scheme for tender evaluation requires the prior approval of the relevant tender board.
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, the legal system in Hungary provides for specific procedures for the award
of contracts. The main legal source regulating the different procurement pro-
cedures is the Act CXXIX of 2003 on Public Procurement Procedures (the
“Public Procurement Act®), which has been legislated and adapted according
to the requirements of the EU Directives for the award of contracts.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes, Hungarian law - subject to the EU regulations - distinguishes according
to the type of goods/services (the subject) that are to be procured. The possible
subjects of public procurement are as follows:

(a) supply contracts,

(b) public works contracts,

(c) service contracts,

(d) concession for construction

(e) concession for services

Furthermore, the Public Procurement Act sets forth specific rules regard-

ing special procurement procedures of entities operating in the water, energy,
transport and postal services sectors.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, the purchase of specific goods and services attached to the predetermined
value limits is subject to public procurement procedures as set forth in the
Public Procure ment Act. Different provisions apply to procurements over the
value limits set by the European Communities, the ones below the community
limit and above the national limit, and to those below the national limit.

As regards the public procurement procedures over the value limits set by the
European Communities, the essential thresholds currently amount to

(a) EUR 5,150,000 for construction investments / concession for construction,
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(b) EUR 133,000 for supply/service contracts awarded by ministries, the Prime
Minister‘s Office and the central purchasing entities authorized to conduct cen-
tralized procurement procedures,

(c) EUR 206,000 for all other public supply/service contracts,

(d) EUR 412,000 for public supply/service contracts in the sector field (water,
energy, and transport sectors)

As regards the national limits, these are determined by the Budgetary Act of
the current year.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

Contracting authorities may prepare and publish a preliminary prospectus be-
fore the beginning of each fiscal year, for the year or for the following period
of maximum 12 months concerning:

(a) all public supply contracts planned for the year (other than those subject to any
exemption and the value of which is not less than the community limits) with
an estimated contract value of not less than EUR 750,000;

(b) all public service contracts under Annex 3 of the Procurement Act planned
for the year (other than those subject to any exemption and the value value of
which is not less than the community limits) with an estimated contract value
of not less than EUR 750,000.

Furthermore, open procurement procedures must be commenced by the pub-
lication of a tender notice.

In case of negotiated procurements, an invitation for participants shall be
published both in community level and national level procedures.

In case of community level procurements, tender notices and invitations for
participants shall be published in the Official Journal of the European Union
and in TED data bank. In case of national level procurements, tender notices
and invitations for participants shall be published in the official gazette of the
Council of Procurements (In Hungarian “Kozbeszerzési Ertesiti®).

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

As a rule, the contracting entity may not render the submission of tenders con-
ditional upon the establishment of a business association or an entity with legal

personality. However, the contracting entity may require the establishment of a
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business association or an entity with legal personality if the contract is award-
ed to a consortium of bidders and such requirement regarding establishment
is justified by the interest of fulfilling the contract. Bidders shall be notified of
this clause in the tender notice.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, both are possible.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

The Public Procurement Act provides that bidders established in the Euro-
pean Union and community goods shall be granted national treatment in public
procurement procedures. National treatment to non-Community bidders and
non-Community goods shall be granted in procurement procedures in harmony
with the international commitments of the Republic of Hungary and the Euro-
pean Communities in the field of public procurements.

With respect to the above, bidders registered in one of the member states of
the European Union may participate in procurement procedures under the same
conditions as the Hungarian bidders. Bidders registered outside of the territory
of the European Union shall be treated according to the international commit-
ments of Hungary and the EU.

In light of the above, an entity registered in any of the member states of the
EU is not required to have a registered office or branch office in Hungary and
may submit a tender directly from abroad. As far as a potential bidder regis-
tered outside the territory of the EU, special rules might apply depending upon
the applicable international or bilateral treaty.

. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?
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Yes, it possible for foreign bidders to submit a bid for contract to a contracting
authority directly from abroad.

As explained above, the Public Procurement Act provides that bidders estab-
lished in the European Union and community goods shall be granted national
treatment in public procurement procedures. National treatment to non-Com-
munity bidders and non-Community goods shall be granted in procurement
procedures in harmony with the international commitments of the Republic of
Hungary and the European Communities in the field of public procurements.

. Is a multinational bidding consortium allowed to submit a bid?

Yes. As explained under questions no. (6) and (8), bidders established in the
European Union and community goods shall be granted national treatment in
public procurement procedures. National treatment to non-Community bid-
ders and non-Community goods shall be granted in procurement procedures in
harmony with the international commitments of the Republic of Hungary and
the European Communities in the field of public procurements.

With respect to the above, bidders registered in one of the member states of
the European Union may participate in procurement procedures under the same
conditions as Hungarian bidders. Bidders registered outside of the territory of
the European Union shall be treated according to the international commit-
ments of Hungary and the EU.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The contracting entity must publish in the tender notice, among others, the
language (languages) of the tender, which is mainly Hungarian. Bidders shall
prepare their tenders in accordance with the formal and content requirements
defined in the tender notice and in the tender documentation.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

The tender notice shall also contain the final deadline for submission of bids.
The Public Procurement Act sets forth minimum periods to be taken into ac-
count by the contracting entity during the determination of the deadline for
submission. The term of the minimum periods depends on the type of the pub-
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lic procurement procedure. A deadline indicated in the tender notice shall com-
mence on the day that follows the publication of the tender notice (invitation
to tender).

In case of open procedures, the contracting entity may not set the time limit
for the receipt of bids (final deadline for submission of bids) at less than 52
days from the date of sending the notice containing the tender notice. The time
limit for receipt of bids may be replaced by a shorter period if the conditions
defined in the Public Procurement Act are fulfilled.

In other types of public procurement procedures the final deadline for sub-
mission can be shorter (e.g. in accelerated procedures, the minimum time limit,
generally, cannot be less than fifteen days following the publication of the
tender notice).

In addition, please note that the time limit for receipt of bids may also be
reduced if the contracting entity has drawn up and transmitted the tender notice
by electronic means in accordance with the format and procedures laid down in
specific other legislation.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Generally, bidders cannot reclaim the costs for preparing their bids. However,
civil actions may be initiated in connection with any infringement involving
public procurements procedures if the infringement is established by final rul-
ing of the Public Procurement Arbitration Committee, or by the court in the
course of the review of a decision of the Public Procurement Arbitration Com-
mittee.

If a bidder’s claim for damages is limited to recover from the contracting
entity the expenses incurred in connection with the preparation of the bid and
the participation in the public procurement procedure, it is sufficient to provide
proof to the extent:

(a) that the contracting entity has breached any provision of the legal regulations

on public procurement procedures;

(b) that the bidder had a real chance to win the contract; and
(c) that the infringement had a direct impact on the bidder‘s chances for winning

the contract.
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Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

The Public Procurement Act defines the grounds of exclusion (e.g. the bidder
shall be excluded if it is being wound up, or is under bankruptcy or liquidation
proceedings, it has not fulfilled any obligation relating to the payment of taxes,
customs duties or social security contributions etc.).

In addition, on the basis of the Public Procurement Act, the contracting entity
may prescribe in the tender notice additional grounds of exclusion (e.g. the bid-
der can beexcluded if it has been convicted of a misdemeanor offense concern-
ing his economic or professional conduct by a judgment rendered within five
years to date; it has been sanctioned by a final administrative or court ruling
for any breach of obligation in connection with a public procurement contract
within the preceding five years, etc.)

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

In the event of any illegal conduct or infringement in public procurements or
contract award procedures, review procedures may be initiated by the bidders.
Subject to certain conditions, review procedures can be initiated even before
the award of the contract takes place.

(Please be advised that a conciliation procedure may also be requested in
all cases subject to remedy under the Public Procurement Act. The objective
of the conciliation procedure is to resolve any dispute between a contracting
entity and a bidder or any other interested party by settlement in conformity
with legal regulations. Participation in a conciliation procedure is voluntary. If
either party to the dispute refuses to participate in the conciliation procedure, it
may not be initiated. Applying the conciliation procedure shall have no effect
on using any other form of remedy provided for in the Public Procurement Act;
however, a review procedure may not be initiated before the conclusion of the
conciliation procedure.)
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Actions initiated in connection with any infringement involving public pro-
curements and contract award procedures shall fall within the competence of
the Public Procurement Arbitration Committee (the “Committee®).

A petition for review may be submitted by the contracting entity, by the
bidder or any other interested party, whose right or lawful interest is violated
or jeopardized by any unlawful conduct or infringement of the Public Pro-
curement Act. The petition shall be filed within 15 days of the occurrence of
the infringement, or within 8 days of the announcement of results where the
decision adopted upon conclusion of the award procedure is unlawful. If the
petitioner gained knowledge of the infringement after the fact, these deadlines
shall commence upon gaining knowledge. No petition shall be accepted after
90 days following the infringement. Failing to comply with such deadlines
shall constitute a waiver of the respective rights.

Firstly, the Committee shall check whether the petitions are in compliance
with the formalities prescribed by laws. If the petition does not meet the re-
quirements of the Public Procurement Act, the Committee may oblige the pe-
titioner to submit additional data or documents. If the petitioner fails to do so,
the petition is to be refused.

Generally, the Committee shall conclude the proceedings within 15 days of
the date of commencement of the proceedings if no hearing has been held. If
a hearing was held, the Committee shall conclude the proceedings within 30
days of the date of commencement of the proceedings. Under specific circum-
stances, the above deadline may be extended once by 10 days.

The Committee shall adopt a decision in the course of the review of the
public procurement procedure in which decision the Committee may declare
that the public procurement procedure was unlawful and cancel the result of
the public procurement procedure and may impose a fine. The Committee may
file a civil suit in accordance with the general provisions on civil procedures
for annulment of a contract concluded in violation of the regulations governing
public procurements or contract award procedures.

The court review of the decision of the Committee may be initiated in ac-
cordance with the Public Procurement Act.

If primary legal protection exists in your country, does it depend on cer-

tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?
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The form and the procedure of the legal protection and the remedies in case
of the infringement of the provisions of the Public Procurement Act do not
depend on such conditions in Hungary.

16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Civil actions may be initiated in connection with any infringement involving
public procurements and contract award procedures only if the infringement
has been established by a final ruling of the Committee, or by court following
the review of a decision of the Committee.

As indicated under question no 12 above, if a bidder’s claim for damages is
limited to recover from the contracting entity the expenses incurred in connec-
tion with the preparation of the bid and the participation in the award proce-
dure, it is sufficient to provide proof to the extent:

(a) that the contracting entity has breached any provision of the legal regulationson
public procurements and contract award procedures; and

(b) that the bidder had a real chance to win the contract; and

(c) that the infringement had a direct impact on his chances for winning the con-
tract.

17. Can your office
i. give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?
ii. represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?
iii. Please name a contact person within your office for questions of public
procurement law!

Yes, our office can advise on the matters as described in question no 17 above.
Our office has advised numerous clients in connection with various aspects of
public procurement procedures in Hungary and has a considerable experience
in regard of such procedures in Hungary.

The members of our law firm who have worked on public procurement mat-
ters are as follows: dr. Andras Szecskay, dr. Judit Gulas, dr. Judit Budai, dr.
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Katalin Grész, dr. Aniko Keller, dr. Zoltan Balazs Kovacs, dr. Laszl6 Pok and
dr. Janos Vajda. In case of a possible new assignment, please send all informa-
tion to our managing partner, dr. Andras Szecskay and kindly copy dr. Judit
Gulas on the message.
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

There are no specific binding procedures for award of a public procurement
contract in India that are applicable to the bidders themselves. However, cer-
tain rules and directives have been laid down which provide guidance for pro-
curement by government departments and ministries. It is in this regard that the
central government has notified the General Financial Rules, 2005, (“GFR”)
as a compendium of general provisions in the form of executive instructions to
be followed by all offices of Government of India (“GOI””) while dealing with
matters of financial nature including procurement of goods and services.

Rules regarding the procurement of goods required for use in public service
and contract management are provided in Chapter 6 and Chapter 8 respectively
of the GFR. Every authority, delegated with financial powers for procurement
is required to act in such manner so as “to bring efficiency, economy, trans-
parency in matters relating to public procurement and for fair and equitable
treatment of suppliers and promotion of competition in public procurement”.
In this regard, it may also be noted that Article 14 of the Constitution of India
guarantees equality before law and equal protection of law. Award of contracts
by the government or its instrumentalities are required to provide equal oppor-
tunity to all persons and any unreasonable and arbitrary act in awarding such
contracts would be set aside as being violative of Article 14 of the Constitution
of India.

As per Rule 140 of the GFR, all the central ministries and departments have
been delegated full powers to make their own arrangements for procurement
of goods. In case, however, a minis...try or department does not have the re-
quired expertise, it may request the central purchase organization (i.e. Director
General of Supplies and Disposals or the DGS&D) to make the procurement
on its behalf, with the approval of the competent authority in the ministry/
department.

In addition to the GFR, a manual on policies and procedures for purchase of
goods has been published by Department of Expenditure, Ministry of Finance,
to assist the procuring entities and their officers in the procurement of goods
and services. Further, the Central Vigilance Commission (“CVC”) which was
set up by the GOI in February, 1964 has the primary responsibility of exercis-
ing a general check and supervision over vigilance and anti-corruption work
in ministries and departments of the GOI and other organisations to which the
executive power of GOI extend. From time to time, the CVC issues circulars
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which are required to be followed during procurement of goods and services by
the ministries and the departments. Circulars issued by the CVC are also aimed
to increase transparency and objectivity in public procurement supplementing
the GFR.

In addition to the central rules, the State governments too have enacted their
respective state financial rules, applicable to procurements by the departments
of the state governments. These rules are primarily in line with the GFR.

Also, the Supreme Court of India has laid down that, where many parties
are interested in undertaking any work, then a fair mode of selection is to
be adopted to select one or several persons from amongst those interested in
undertaking the work. Therefore, any award of contracts for public procure-
ment in India, ordinarily has to be through a competitive bidding or tendering
process. Any other method, especially nomination, shall be a breach of the
fundamental right of equality before law (Article 14 of the Constitution of In-
dia) except where such is expressly provided in the applicable rules. The court
has however recognised that in rare and exceptional cases, having regard to
the nature of the trade or largesse or for some other valid reason, a contract for
public procurement may have to be granted by private negotiation.. The CVC
has prescribed tendering to be a mandatory process of public procurement vide
its Office Order No.23/7/07 and CIRCULAR No.15/5/06 and mandates that all
nomination and single tender should be posted on the website of the procuring
entity ex post facto.

Hence, though there is no specific overarching regulation of the bidders, the
contracting authorities are required to follow the regulations that have been
laid down as mentioned above, as well the principles enshrined in the Constitu-
tion of India.

. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Public procurement in India can happen at the union (central) level and at the
state levels. Most of the states have enacted procurement rules in line with
GFR and procurement at the state level is guided by such rules. Typically, pub-
lic procurement in India is inter alia based on the following factors:

. Union or state level procurement:
The Constitution of India creates two levels of governance within the country

- one at the central level and the other at the state level. Accordingly, there are
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identified subjects which are within the powers of the central government and
there are certain subjects which are exclusively assigned to the states to legis-
late upon. Certain subjects are also identified in the concurrent list, i.e, both the
centre and the states may make laws in relation to these subjects. Therefore, if
the procurement relates to any of the union subjects then the rules applicable
to GOI and its ministries shall apply. Consequently, the rules such as those laid
down in the GFR and the CVC circulars would become relevant. On the other
hand, if the procurement is by any instrumentality of the state government,
then laws made by the state would apply to such procurement.

. Ministry or department procuring

Procurement by certain ministries and/ or department may be subject to dif-
ferent rules for procurement. For e.g., National Highway Authority of India,
which is the nodal agency for national highways in India, has developed a spe-
cific framework for public procurement. Also, the Defence Procurement Rules,
2006 has been enacted expressly dealing with procurement by ministry of de-
fence. In case of the defence sector even the GFR endorses that procurement
of goods required on mobilisation and/or during the continuance of military
operations shall be regulated by special rules and orders issued by the central
government on this behalf from time to time.

In addition to the above, sector specific laws like the Electricity Act, 2003,
Petroleum and Natural Gas Board Act, 2006, Telecom Regulatory Authority
Act, 2000 also guide public procurement in relation to the respective sectors to
which they are applicable.

. Goods and services to be procured
With the intention of developing small and medium enterprises, certain goods
such as handloom textiles have been reserved by the central and the state gov-
ernments to be manufactured and sourced from Small Scale Industries (“SSI”)
and Small and Medium Enterprise (“SME”). The government also prefers to
employ local population for performing unskilled or semi-skilled works.
Also, there may be certain directions that are sector specific. For instance,
the ministry of power has issued the Mega Power Policy as per which domes-
tic manufacturers would be given preference for locally manufactured goods.
Accordingly, the kind of goods and services being procured shall be one of the
factors to be considered while inviting bids for public procurement.
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D. Estimated value of the goods/ services required
The estimated cost of goods and services to be procured also determines the
procedure for procurement. GFR provides different procedure to be adopted
for procurement of goods depending upon the value. Brief details of the same
have been discussed herein below.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, the procedure for procurement varies depending upon the value of the
goods or services being procured. As mentioned earlier, GFR provides that all
government procurements have to be made in a transparent, competitive and
fair manner, to secure best value for money, so as to enable the prospective bid-
ders to formulate and send their competitive bids with confidence.

As per the GFR, if the goods are up to the value of Indian Rupees (“INR”)
15,000/- then the same can be procured without inviting quotations or bids by
GOI departments and ministries. Such a purchase may be undertaken after a
certificate has been obtained from the competent authority confirming the qual-
ity, specification and the reliability of the supplier.

Further, GFR provides that if the value of procurement is for a value between
INR 15,000/- and INR 100,000/- then the procurement can be done by a com-
mittee of three persons (“Panel”), one of whom has be the head of the relevant
department. The committee is required to undertake the survey of the market to
“ascertain the reasonableness of rate, quality and specifications and identify the
appropriate supplier”. The Panel would then issue a certificate stating that they
are satisfied that the goods recommended for purchase are as per the proposed
specification, are priced at prevailing market rate and supplier recommended
is reliable and competent to supply the good.

It may be pertinent to note that the CVC has specifically mandated that, in
case of procurement on nomination basis/ limited tendering by a public sector
undertaking (“PSU”), the formation of the Panel shall be done in a transparent
manner. Further, the contracts awarded on nomination and limited tender basis
are required to be presented to the board of the PSU for scrutiny and post facto
approval. The body responsible for the audit of the concerned PSU is required
to review atleast ten percent of such contracts and a report with respect to
awards of such contracts have to be submitted to the board every quarter. The
CVC has, however, clarified that such post facto approval cannot be deemed to
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be permitting procurement by nomination, but it shall resorted to only in case
of inevitability of situation.

If the procurement is for a value higher than INR 2,500,000/- then procure-
ment has to be through advertised tender enquiry system. The publication of
advertisement(s) and minimum time for submission of the bids must be in
accordance with the GFR. However, there are certain exceptions to this rule
which are discussed in Question 4 below.

If the procurement is for a value less than INR 2,500,000/- then the procure-
ment may be made by sending notices directly to the suppliers registered with
the department as per the GFR. The department is required to make efforts
to identify higher number of bidders so as to receive competitive bids and is
obliged to send notices to and shortlist at least three bidders.

If high value plant and machinery is required to be procured, then the two
tier bidding system (technical and financial bids) is required to be followed.
The technical and the financial bids are to be kept separately and the financial
bids of only technically qualified bidders are to be opened. The bids received
after the prescribed date and time of receipt are not to be opened.

These general rules however are subject to certain recognized exceptions, such
as:

(a) in case of exigency, even procurement of value more than INR 2,500,000/-
may be done through limited tender;

(b) if the user department is aware that only a particular firm is the manufacturer
of required goods then, it may procure from such manufacturer.

Some states have also laid down certain pecuniary thresholds to decide on
the applicable procedures. For instance, under the Kerala Store Purchase Rules
(“Kerala Rules”), purchase of specific goods of a value lesser than the amount
prescribed requires no quotations/tender and no budget provision in favour of
such transaction. Further, the Kerala Rules requires that quotations be invited
if the estimated value of the store is below INR 20,000/- and tenders are to be
invited if the estimated value of the stores to be purchased is INR 20,000/- or
above. Different state rules provide for different threshold for mandating ten-
dering in procurement.

Certain states like Tamil Nadu have enacted legislations governing the ten-
dering process, like the Tamil Nadu Transparency in Tenders Act, 1998. This
legislation prohibits specified entities (which include government departments,
local bodies in the state, co-operative institutions in the state, universities, so-
cieties formed by the government) from procuring goods without tendering.
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Under the Tamil Nadu Transparency in Tenders Act, 1998, public procurement
can happen only by way of tenders and such procedure is exempted only in
certain specified cases. Further, as per the Tamil Nadu Transparency in Tenders
Rules, 2000 the tender inviting authority is required to decide the method of
tendering to be followed in each case having regard to the category, size and
complexity of the procurement.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

GEFR clearly provides that, procurement may either be by:
(A) Advertised Tender Enquiry;
(B) Limited Tender Enquiry; or
(C) Single Tender Enquiry.

A. Advertised Tender Enquiry:

The invitation to tender by advertisement should be used for procurement of
goods having an estimated value INR 2,500,000/- and above. Advertisement in
such a case should be given in the Indian Trade Journal (“ITJ”), published by
the Director General of Commercial Intelligence and Statistics, Kolkata, and
at least in one national daily having wide circulation. Further, an organization
having its own website should also publish all its advertised tender enquiries in
its own website and provide a link with a specified GOI website (www.tenders.
gov.in). It should also give its website address in the advertisements in the ITJ
and newspapers. The organization should also post the complete bidding docu-
ment on its website. If such a downloaded bidding document is priced, there
should be clear instructions for the bidder to pay the amount by demand draft
etc., along with the bid. Where the relevant ministry or department feels that
the goods of the required quality, specifications etc., may not be available in
the country and it is necessary to also look for suitable competitive offers from
foreign countries, the concerned ministry or department may send copies of the
tender notice to the Indian embassies abroad as well as to the foreign embas-
sies in India. The selection of the embassies will depend on the possibility of
availability of the required goods in such countries.

As per GFR, the minimum time to be allowed for submission of bids should
be three weeks from the date of publication of the tender notice or availability
of the bidding document for sale, whichever is later. Where the department
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also contemplates obtaining bids from foreign countries, the minimum period
should be kept as four weeks for both domestic and foreign bidders.

B. Limited Tender Enquiry:

When the estimated value of the goods to be procured is up to INR 2,500,000/-,
procurement may be made by limited tender enquiry. If the procurement is by
limited tender enquiry, then copies of the bidding document should be sent
directly by speed post/ registered post/ courier/ e-mail to firms who are regis-
tered suppliers for the goods to be procured. The procuring entity is required to
shortlist the maximum number of suppliers in order to arrive at a competitive
range of quotes. However, the number of supplier firms in a limited tender
enquiry should be more than three. Further, internet based publicity should
be given for the tenders. Efforts are required to be made to identify a higher
number of approved suppliers to obtain more responsive bids on a competitive
basis. Purchase through limited tender enquiry may be adopted even where the
estimated value of the procurement is more than INR 2,500,000/- in the fol-
lowing circumstances:

(a) the competent authority in the ministry or department certifies that the demand
is urgent and any additional expenditure involved by not procuring through
advertised tender enquiry is justified in view of the urgency. The ministry or
department should also put on record the nature of the urgency and reasons
why the procurement could not be anticipated.

(b) there are sufficient reasons, to be recorded in writing by the competent author-
ity, indicating that it will not be in public interest to procure the goods through
advertised tender enquiry.

(c) the sources of supply are definitely known and possibility of fresh source(s)
beyond those being tapped is remote.

Sufficient time should be allowed for submission of bids in limited tender
enquiry cases.

C. Single Tender Enquiry
If the user department is aware that only a particular firm manufactures a good,
then procurement from a single source may be resorted to. Also, in case of an
emergency, if the required goods are necessarily to be purchased from a par-
ticular source, then reasons for such decision has to be recorded and approval
of the competent authority obtained. Further, procurement by single tender
system can be done for standardization of machinery or spare parts which have
to be compatible to the existing sets of equipment (on the advice of a compe-
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tent technical expert and approved by the competent authority), and hence the
required item is to be purchased only from a selected firm. In such cases no
fixed method has been prescribed by GFR for informing the market about the
procurement.

In case of DGS&D procurements, if it is an advertised/global tender or a
limited tender, the procedure outlined in guidelines 8.3.2 and 8.3.1 respectively
of the DGS&D manual should be followed. This document which guides the
DGS&D is similar to the procedure mentioned in GFR but wider in terms of
publicity to the tender document. In the case of advertised/global tender enqui-
ries, these guidelines state that the tender notices must be advertised in the ITJ.
For purchases above INR 500,000/- they must be advertised in a national daily
along with the ITJ. In the case of limited tender enquiries, the tender sets have
to be sent directly to supplier to respond.

Similar procedure has been prescribed to be followed by most of the state
governments, especially since they too are required to obtain such services and
goods via open tenders and bidding.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

The rules applicable at the central and state levels do not mandate any specific
legal form for potential bidders for them to be eligible for submitting bids.
However, the relevant contracting entity may prescribe a form which would
have to be complied with by the interested bidders.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Although applicable laws do not contain any prohibition on joint offers to be
submitted, typically sub-contracting and bidding as consortium is permitted
if the bids invited by the procuring agency do not prohibit the same. It may
be noted that the GFR or the applicable state acts/ rules only provide a broad
policy for inviting and publication of procurement. Specific details about each
procurement are provided by the specific procuring entity. Permitting or pro-
hibiting consortium bidding or sub-contracting or providing details about sub-
contractors may be specific to each individual procurement by the procuring
entity.
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7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

There are no precise specifications about the registered office of the potential
bidder for submitting a bid. However, at times, the bid documents provide that
the successful bidder shall be required to establish a presence in India for per-
forming the obligations as laid down in the bid document. This is a usual speci-
fication found in cases where the duration of performance is long. Also, in
cases where government or other agencies are inviting bids for selecting a joint
venture partner for undertaking certain activities, the successful bidder may be
required to establish its presence in a particular state or place as specified.

As per the GFR, Indian agents, who desire to quote directly on behalf of their
foreign principals are required to register with DGS&D under the Compulsory
Enlistment Scheme of the Department of Expenditure, Ministry of Finance.

To avail rate contracts facility under the DGS&D, and also be eligible for
the limited tender system under DGS&D and the GFR, a bidder must be com-
pulsorily registered with the DGS&D or the procuring ministry or department
as per Rule 142 of the GFR and Chapter 5 of the DGS&D manual. A foreign
manufacturer may also get itself registered (if it does not have an Indian agent)
once it is established that it has necessary arrangements for after-sales service
where required in India. Under the same provision, foreign manufacturers can
also be registered along with their Indian agents, the latter also being enlisted
by the DGS&D. In this case, direct bidding by foreign firms is possible in rela-
tion to a global tender floated by DGS&D or under the limited tender system.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

There is no specific prohibition against foreign bidders submitting a bid di-
rectly from abroad. Further, there does not appear to be any additional require-
ments that a foreign bidder is required to comply with under law. However,
the contracting agency may set down certain additional qualifications to be
complied with by the bidders.
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As to preferential treatment of domestic bidders over foreign ones, it may
be noted that if any person is favourably treated amongst a group of similarly
placed bidders (irrespective of their nationality) then the same may viewed to
be in conflict with Article 14 of the Constitution of India, which guarantees
equal protection of law to all who are required to be treated as equals. It may be
noted that prospective bidders registered with DGS&D are required to submit
earnest money as security while submitting a bid and this applies equally to
both domestic and foreign bidders.

Earlier PSUs were given preference, however, the Department of Public En-
terprises vide its circular DPE OM No.DPE/13(15)/2007 dated November 21,
2007 provided that purchase preference policy for products and services of
public sector enterprises will be terminated with effect from March 31, 2008.
However, the said circular permitted specific ministries to independently have
purchase preference policies favouring procurement from PSUs in relation to
their respective purchases. Accordingly, under sector specific regulations the
ministry of power, GOI has prescribed that all public sector mega power proj-
ects shall give preference to the domestic manufacturers of capital goods to be
used in the projects.

Also, as mentioned in Question 2 above, it may be noted that procurement of
certain goods and services have been reserved by the central and state govern-
ment for SSIs and SMEs. Foreign bidders will not be eligible to provide these
items for procurement by the ministries and departments of the government.

. Is a multinational bidding consortium allowed to submit a bid?

There is no specific prohibition to bidding by a multi-national consortium ei-
ther in the GFR or any state Procurement rules. However, as has already been
pointed out, the restrictions on the qualification of the entities involved in a bid
may be laid down by the procuring entity for valid reasons.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Most notices inviting tenders are published both in regional and English lan-
guage. Further, as required by applicable law, the tender is also to be advertised
on the website of the tendering authority and other relevant government web
sites. Most bids, especially those conducted as national competitive bidding or
international competitive bidding require all submissions to be in English.
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As to the form, the GFR does not expressly provide a format for submitting
bids. In the two tier bid system (technical and financial stages), the bidder is
required to submit bids in two separate sealed envelopes.

Many government departments and state governments are steadily moving
towards e-procurement. States like Andhra Pradesh and government instru-
mentalities like Gas Authority of India Limited mandate procurement to be
conducted online and bids submitted are required to be digitally signed and
uploaded on to the website of the procuring entities.

11. Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

The GFR, guidelines within the DGS&D manual and state procurement rules,
along with notifications thereunder, provide the minimum time required to be
given for inviting tenders in response to advertised tender enquiry.

A. The GFR
The GFR prescribes the following schedule:

(1) For Advertised Tender Enquiries: Ordinarily, the minimum time to be allowed
for submission of bids should be three weeks from the date of publication of
the tender notice or availability of the bidding document for sale, whichever is
later. Where the department also contemplates obtaining bids from abroad, the
minimum period should be four weeks for both domestic and foreign bidders.

(i1) For Limited Tender Enquiries: Sufficient time should be allowed for submis-
sion of bids in such cases. Discretionary powers have been given to individual
departments to set timelines within the prescribed framework.

B. DGS&D manual
As per the guidelines prescribed by the DGS&D Manual, the time to be permit-
ted for submission of bids is as follows:
(1) Global tenders - Not less than 8 weeks;
(ii) Advertised tenders - Not less than 6 weeks;
(iii) Limited tenders - Not less than 4 weeks.
Under the DGS&D Manual there are certain additional considerations that
would be taken into account while calculating the above periods:
(x) A period of 10 days is to be added to the above time schedules where the firms
have to obtain specifications/drawings from outside parties. A margin of 15
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days is also to be allowed by the contracting entity to enable them to send the
tender notice in time for publication in the ITJ.

(y) While allowing the above period for submission of tenders or in fixing the

tender opening date the purchase officer should ensure that it does not fall on
a Monday or a day following a holiday or a series of holidays or on the pay
day of the month. The latest hour for receipt and opening of tenders will be
indicated in the Form DGS&D-242-Schedule to Tender Enquiry.

(2) In the event of the specified date for tender opening being or is declared as a

12.

13.

holiday for Government offices then the tender will be opened on the following
working day at the same time. The tender enquiry should contain a clause to
this effect.

. State procurement rules

The state procurement rules too lay down timelines for submission of bids,
though they vary from state to state. For instance, as per Kerala Rules, suf-
ficient time is to be given to the bidders to submit the tender, the minimum
period being 1 month. In case of the U.P. State Procurement Rules, no specific
time period is mentioned, but it is directed that all tender notices shall men-
tion the time, date and place where the tenders are to be submitted and will be
opened.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

The GFR and the DGS&D Manual neither provide for, nor prohibit the pay-
ment of costs to the bidders for the preparation of their bids. It may be noted
that, most bids documents clearly provide that the bidder shall meet its own
costs for the preparation of bid, and tender inviting authority shall not be under
any obligation to reimburse any cost of bid preparation to the successful and/
or unsuccessful bidder. However, there are exceptions such as in the case of
bidding under the ‘Swiss challenge’ route where the original project proponent
is usually entitled to recover the cost of preparation of proposal if it refuses to
accept the most competitive bid arrived at in the bidding process.

Are there any selection criteria set by law that bidders have to satisfy in

order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?
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There is no specific evaluation criteria laid down by law which a bidder must
satisfy before it is eligible to be awarded the contract. It may be noted that GFR
and other applicable rules provide that in case of procurement of high value
plant and machinery, a two stage bidding process has to be adopted and com-
mercial bids of only technically qualified bidders are to be opened. The guide-
lines on qualifications are laid down by the contracting authorities themselves.
However, no restriction which is unreasonable and/ or arbitrary can be imposed
on any bidder by the bid document issued by the contracting agency.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Legal protection shall be available to bidder even before the award of contract
to a competitor, if the bidder can establish that the procuring entity has not
complied with mandatory conditions of tender and/ or applicable law. It is
open to a bidder to oppose a tender and resist the award of a contract to another
bidder by obtaining an injunction from the courts against the award of the bid,
if it can be shown that the actions of the contracting entity was contrary to ap-
plicable law.

Any sort or arbitrariness or departure from the rules set down by or for the
contracting agencies, which is considered an instrumentality of the state, can
be challenged, at the preliminary stage, in the High Court of the relevant state
or the Supreme Court of India citing violation of rights such as Articles 14
(which prescribes the right to equality) and 21 (into which the courts have read
in the right of opportunity) of the Constitution of India. A decision of the High
Courts can be challenged by an appeal to the Supreme Court.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to

be procured? If so, what are the conditions?

The primary legal protection is not qualified by the threshold value or kind of
goods or services to be procured.
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If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Apart from the primary legal protection available, an award of tender by gov-
ernment or its instrumentalities may be challenged to be an arbitrary exercise
of power by the procuring entity even after the contract has been awarded.
Depending on the merits of case, the courts may set aside the bid or uphold
a claim for damages or allow for any other remedial measures to be taken
depending on the relief sought and other surrounding circumstances. Though
the High Courts and the Supreme Court are slow to interfere with award of
contract, if the claimant can show that the contracting authority acted unrea-
sonably or acted arbitrarily or that there was a clear bias in favour of one bidder
or against the claimant, then an appropriate relief may be forthcoming from the
relevant court.

Can your office

give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Please name a contact person within your office for questions of public
procurement law!

Our office can assist foreign clients with all aspects of Indian law in prepa-
ration of bids and rendering assistance in any legal protection required with
regards public procurement.

For any assistance you may contact:

Mr Rajiv K. Luthra rajiv@luthtra.com or
Mr. Mohit Saraf msaraf(@luthra.com or
Mr. Sameen Vyas at svyas@luthra.com
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes.

The legal system in Indonesia provides specific procedures for the award
of public or government contracts. Such procedures are provided in the Presi-
dential Decree No. 80 of 2003 on Government Goods/Services Procurement
Implementation Guidance, which has been amended 6 times and last amended
by Presidential Regulation No. 85 of 2006 (collectively, “PD80”).

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

PD 80 divides the types of goods or services to be procured into two general
types, consisting of (i) goods and (general) services and (ii) consultancy ser-
vices.
Goods and (general) services procurement shall be carried out in either one
of the following procurement procedures, as provided under the PD80:
(1) Public Tender;

(ii) Limited Tender;

(iii) Direct Selection; and

(iv) Direct Appointment.

PD80 provides a separate procedure for the procurement of consultancy ser-
vices as follows:
(i) General Selection;
(i1) Limited Selection;
(ii1) Direct Selection; and
(iv) Direct Appointment.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be

procured (thresholds) and if so, what are the thresholds?

Certain procurement procedures are subject to the value of the goods or ser-
vices.
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Direct Selection for goods/general services and consultancy services can be
carried out in a procurement valued up to Rp. 100.000.000 (one hundred mil-
lion Rupiah).

Direct Appointment can be carried out in procurement, having the specific
criteria as determined in PD 80, among others, small scale work with maxi-
mum value up to Rp. 50.000.000 (fifty million Rupiah).

Those are exceptions to the general requirement that all procurement shall be
conducted through a public tender (for goods and (general) services) or general
selection (for consultancy services). However, in the case that the number of
available competent suppliers for a certain procurement is limited, such pro-
curement can be conducted through a limited tender (for goods and (general)
services) or limited selection (for consultancy services).

. In what way does the contracting authority have to inform the market
about the intended procurement?

Article 4 of the PD80 determines that as a government public policy in goods
and (general) services procurement, the contracting authority shall publicly an-
nounce goods and (general) services procurement activity through a nationally
circulated and/or provincially circulated newspaper.

Confidential goods and (general) services procurement plan for Depart-
ments/Institutions/Commissions/Bank Indonesia/Regional Government/State
Owned Legal Entity/State Owned Enterprise/Regional Owned Enterprise are
obliged to be publicly announced as well, by way of announcing it on the
national procurement website www.pengadaannasional-bappenas.go.id and/
or at the website of the Departments/Institutions/Commissions/Bank Indone-
sia/Regional Government/State Owned Legal Entity/State Owned Enterprise/
Regional Owned Enterprise, which is integrated to the national procurement
website.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

PD80 does not determine or stipulate a specific legal form requirement for a
potential bidder to submit a tender. However, Article 11 of the PD80 provides
certain requirements for the goods and (general) services provider in com-
mencing its procurement. One of the requirements is that the goods and (gen-
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eral) services provider must comply with the provisions of the law to carry out
business/activities as a goods and (general) services provider.
Notwithstanding that, the tender form (which format is attached in the PD80)
only recognizes the following entities:
(1) Limited Liability Company;
(i1) Limited Partnership;
(iii) General Partnership;
(iv) Cooperatives; and
(v) individuals.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, both are possible. However, subcontracting is subject to certain limita-
tions as governed under the PD80 (e.g., restrictions to subcontract the whole
work).

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

PD8O0 does not expressly specify any requirements to have a registered office
or branch office in Indonesia, but Article 11 Paragraph 1 of the PD80 specifi-
cally requires that the provider must comply with all prevailing regulations to
carry out the businesses or activities as a goods and (general) services provider.
In this regard, potential bidders may be required to have a registered office or
branch office, whereby the relevant regulatory governing the type of business
of such bidder requires so.

However, please note that it may be required to have a registered office or
branch office during the performance of the contracts.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?
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Yes, pursuant to Article 42 Paragraph 1 of the PD80, foreign bidders may par-
ticipate in goods and (general) services procurement, although subject to the
following values of procurement:

(i) for contract of works (pemborongan) above Rp. 50.000.000.000 (fifty billion

Rupiah);

(i1) for provision of other goods and (general) services above Rp. 10.000.000.000

(ten billion Rupiah);

(iii) for consultancy services above Rp. 5.000.000.000 (five billion Rupiah).

10.

Paragraph 2 also provides that foreign companies carrying out the aforemen-
tioned works must cooperate with the local companies in a form of a partner-
ship, subcontract and others, if there are local companies having the capabili-
ties in the relevant field.

The above provisions may be waived in the event of procurement specifi-
cally for defense materials and equipments for the Department of Defense/In-
donesian Armed Forces which shall be determined by the Minister of Defense/
Commander-in-chief of the Indonesian Armed Forces/Forces Chief Staff, as
explained in Article 42 Paragraph 3 of the PD8O0.

. Is a multinational bidding consortium allowed to submit a bid?

There are no restrictions for a multinational bidding consortium to submit a
bid; however, such consortium must take into account of the minimum value
of the works and special terms as stated in number (8) above.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Tenders can be submitted through either by (i) conventional/manual means or
(i1) electronic means.

Conventional/manual means shall be carried out by submitting the tender
documents in written form to the contracting authority. The standard format of
the form is provided in Attachment II of the PDS8O0.

Tenders submission by electronic means shall be submitted through the na-
tional procurement website, www.pengadaannasional-bappenas.go.id.

In general, submission process shall be carried out in Indonesian language.
However, it may also be carried out in English language, provided that the pro-
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curement is an international procurement, whereby foreign entities are allowed
and/or invited to submit tenders.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Article 12 of PD80 provides that, the goods and (general) services user are
obliged to allocate an “adequate” amount of time to publish the announce-
ment, provide the opportunity to obtain the relevant documents, provide the
opportunity to review the documents and prepare the bidding documents.PD80
does not provide the specific amount of time which needs to be allocated, but
its Attachment I provides the minimal amount of time required for each step in
each type of procedure. For instance, in a public tender with pre-qualification,
the public announcement shall be published for at least 7 (seven) working days,
the deadline for submission of the procurement documents shall be at least 3
(three) working days as of the end of the announcement. The period between
announcement day and deadline of obtaining the procurement documents shall
be at least 7 (seven) working days.

The bidding documents shall be available 1 (one) day as of issuance of the
tender invitation up to 1 (one) day before submission of the bidding docu-
ments. The briefing shall be done in at least 7 (seven) days as of the announce-
ment of the pre-qualification date. The bidding documents submission period
shall be at least 7 (seven) working days as of the briefing.

Subject to the above, it would be mandatory for the contracting authority to
provide the goods and (general) services provider no less than approximately
31 (thirty one) working days between the announcement for procurement and
submission of bids, in public tender with pre-qualification.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

In general, bidders may not claim reimbursements for the cost of submitting
a bid.

Are there any selection criteria set by law that bidders have to satisfy to in

order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?
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Article 11 Paragraph 1 of PD80 provides general requirements which shall be
fulfilled by the goods and (general) services provider through the pre-qualifica-
tion or post-qualification process by the contracting authority, as follows:

(i) compliance with prevailing regulations in carrying out businesses/activities as
goods and (general) services provider;

(i1) owns the skill, experience, technical capabilities and managerial skill to pro-
vide the goods and (general) services;

(iii) is not under a court supervision, not in bankruptcy, its business activity is not
terminated and/or the Board of Directors acting for and on behalf of the com-
pany is not currently undergoing a criminal sanction;

(iv) legally owns the capacity to execute contracts;

(v) as a taxpayer had fulfilled tax obligations of the preceding year, which shall be
proven by submitting a copy of receipt for the Annual Return for the preceding
year, and copy of the Article 29 income tax payment form;

(vi) within the last 4 (four) years had obtained assignments providing goods and
(general) services either from the government or from a private sector includ-
ing subcontract experience, except for goods and (general) services providers
which have only been established for less than 3 (three) years;

(vii) owns the human resources, capital, equipments and other facilities required in
goods and (general) services procurement;

(viii) not enlisted in the black list;

(ix) owns a permanent and clear address and within reach of mail;

(x) individual goods and (general) services provider shall fulfill the same require-
ments as stated above except for point (vi).

Article 11 Paragraph 2 of PD80 provides that, specialists which will be as-
signed in carrying out consultancy services must fulfill the following require-
ments:

(i) owns a Taxpayer Registration Number (Nomor Pokok Wajib Pajak or NPWP)
and proof of settlement for tax obligations;

(i1) graduated from an accredited state or private university or graduated from
state examination or foreign university, which diploma have been legalized/
approved by a government authority, having the authority in higher education
matters;

(iii) experienced in its relevant business sector.

The contracting authority may establish additional selection criteria and re-
quirements for procurement, with the limitations that it shall be indiscrimina-
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tive and objective, as governed under Article 16 Paragraph 3 of the PD80,
which elucidation provides examples of criteria or requirements deemed indis-
criminative and objective, such as:

(i) requirements that obstructs fulfillment of a healthy competition, e.g., require-
ments to become a member of a certain association;

(ii) requirements that obstruct participation of goods and (general) services provid-
er from other regions, e.g., obligation to own a bank account in a local bank.

14. Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, Article 27 of PD80 provides a primary legal protection against a bidders
before the contract is awarded. The said primary legal protection is the right of
a goods and (general) services provider to submit a protest letter to the goods
and (general) services user, subject to the following:
(1) if there is a violation towards the provisions and procedures which have been

determined in the documents for the goods and (general) services provider;

(ii) if there is certain conspiracy which implicates an unhealthy competition;

(iii) misuse of authorities by the contracting authority and/or other authorized of-
ficial,

(iv) if there is an element of corruption, collusion and nepotism amongst the atten-
dants of the goods and (general) services provider selection;

(v) if there is an element of corruption, collusion and nepotism amongst the mem-
ber of the contracting authority and/or with other authorized official.

The goods and (general) services user must provide a response at the latest in
5 (five) working days as of the protest letter is received.

The protesting goods and (general) services provider may submit an appeal
if the response is not satisfactory. Such appeal shall be submitted to the Minis-
ter/Commander-in-Chief of the Indonesian Armed Forces/Chief of the Police
Force of the Republic of Indonesia/Head of the Institution/Governor/Regent/
Mayor/Board of the Governor of the Bank Indonesia/Head of the State Owned
Legal Entity/Board of Directors of the State Owned Enterprise/Region Owned
Enterprise at the latest in 5 (five) working days as of the response over such
protest had been received.
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The Minister/Commander-in-Chief of the Indonesian Armed Forces/Chief
of the Police Force of the Republic of Indonesia/Head of the Institution/Gov-
ernor/Regent/Mayor/Board of the Governor of the Bank Indonesia/Head of the
State Owned Legal Entity/Board of Directors of the State Owned Enterprise/
Region Owned Enterprise must provide a response at the latest in 15 (fifteen)
working days as of the appeal is received.

The goods and (general) services provider selection shall still proceed. If
the appeal turns out to be true then the whole procurement process shall be re-
evaluated or a re-selection process or contract cancellation shall be conducted.
Each protest must be processed by the authority receiving the protest, in ac-
cordance with the prevailing laws.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

Kindly refer to No. 14.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

The procedure and conditions for the secondary legal protection are the same
as the ones for the primary legal protection, and damage claims can always be
submitted as a matter of civil law procedure.

Can your office

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Please name a contact person within your office for questions of public
procurement law!

Yes, our office has the competence to:
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(i) provide legal advice and assist foreign clients in the procurement procedure in
Indonesia;
(i) represent foreign clients seeking primary and secondary legal protection before
all public offices/courts in Indonesia;
(iii) Please contact Christian Teo or Dhanadyaksa Narendrasuta from our office for
questions of public procurement law.
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McEvoy Partners

Connaught House
Burlington Road
Dublin 4

Ireland

Tel: +353 1 238 3900
Fax: +353 1238 3901
E-mail: bmce@mcevoypartners.ie
Website: www.mcevoypartners.ie



1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

The legal system in Ireland provides specific procedures for the award of con-
tracts by contracting authorities. The two EU Directives which currently regu-
late the award of public contracts in Ireland are:

(1) the Public Sector Directive (Directive 2004/18) which was transposed into Irish
law under Statutory Instrument 329/2006 (European Communities (Award of
Public Authorities’ Contracts). Regulations, 2007) (the “Public Sector Regula-
tions”) in June 2006; and

(2) the Utilities Directive (Directive 2004/17) which was transposed into Irish
law under Statutory Instrument 50/2007 (European Communities (Award of
Contracts by Utility Undertakings). Regulations, 2007) (the “Utilities Regula-
tions”) in March 2007.

The Department of Finance has published Guidelines on Public Procurement.
The Department of Finance (the “Department”) Guidelines (the “Guidelines™)
outline the procedures that Government departments, local and regional au-
thorities and other bodies dependent on State funding must follow in awarding
public sector contracts. The Guidelines also set out the requirements specified
by the EU public procurement Directives. The Department has also published
a Code of Practice for the Governance of State Bodies which requires all State
Bodies to comply with the Department Guidelines and EU public procurement
rules.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes. Irish law distinguishes according to the type of goods/services that are
to be procured. The Public Sector Regulations covers the procurement proce-
dures of public sector bodies and only applies to contracts entered into by the
State, regional or local authorities, bodies governed by public law, associations
formed by one or several of such authorities or bodies governed by public
law.

The Utilities Regulations covers the procurement procedures of entities op-
erating in the water, energy, transport and postal services sectors and applies
to contracts entered into by public authorities and undertakings operating in
the utilities sector and private entities which operate on the basis of special or
exclusive rights granted by a competent authority of a Member State.
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3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

There is a legal obligation to tender for contracts above EU thresholds and re-
ward them in accordance with the procedures set out in the EU public procure-
ment directives. Both the Public Sector Regulations and the Utilities Regula-
tions provide that the thresholds applicable are adjusted in accordance with any
changes in the EU thresholds. The value thresholds set out in the Directives are
broken down by reference to what exactly is to be purchased and are revised
from time to time and are currently as follows:

Public Sector Regulations

Works €5,150,000 Government departments and offices,
local and regional authorities and other
public bodies

Supplies and Services € 133,000 Government departments and offices

€206,000 Local and regional authorities and public
bodies outside the Utilities sector

Utilities Regulations

Works € 5,150,000 For entities in the utilities sector
€412,000 For entities in the utilities sector

4. In what way does the contracting authority have to inform the market
about the intended procurement?

Public contracts which have a value exclusive of value added tax (VAT) esti-
mated to be equal to or greater than the above thresholds have to be advertised
by the contracting authority on an EU wide basis in the Official Journal of the
European Union. Such advertisements must be drawn up in accordance with
the standard forms set out in EU Directive 2001/78/EC of 13 September 2001
or any revised version published on the EU public procurement website simap.
eu.int. All public contracts above € 50,000 and some below this value should
be published on the Irish government procurement website, etenders.gov.ie ;
this website is the main point of reference for entities interested in public sec-
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tor contracts. The € 50,000 threshold for advertising on etenders.gov.ie is not
intended to be prescriptive it is merely a guide for contracting authorities. The
advertisement should include the selection and award criteria and certain other
information relating to the contract to be awarded. The advertisement also
needs to be drafted carefully to ensure compliance with the EU law principles,
particularly those of transparency, non-discrimination and equal treatment. A
contracting authority must allow a specified minimum number of days for in-
terested parties to respond to the contract notice. Parties in all member states
are therefore given an equal opportunity to bid for and win the contract to be
procured. In certain circumstances, the time which must be allowed to respond
to a contract notice, and some of the other applicable timelines laid down by
the Directives, may be reduced; thus enabling the procurement process to be
accelerated.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

A contracting authority may not require a potential bidder to assume a particu-
lar legal form as a condition of being allowed to submit a tender or a request to
participate in a tender. However, if the authority awards the contract to such
a group, it may require the group to assume such a form, but only if it of the
opinion that the imposition of this requirement is necessary for the satisfactory
performance of the contract.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Bidders are permitted to submit joint offers or as bidding consortium (see Q5
above). In the contract documents that it gives to bidders, the contracting au-
thority is entitled to ask each bidder to state in its tender whether it intends to
subcontract any share of the contract to subcontractors should the contract be
awarded to it. The expression of such an intention in a tender does not affect
the successful bidder’s primary liability under the contract.

. Do potential bidders interested in the contract need to have a registered

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?
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It is not required that a bidder or its sub-contractor have a registered office or
branch office in Ireland. A bidder can act from abroad. From a practical per-
spective, it makes sense however for the bidder to have a temporary presence
in Ireland.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

The only additional document a non-Irish resident bidder may be asked for is a
statement from the Irish Revenue Commissionners that they are satisfied of its
suitability to be awarded the contract.

9. Is a multinational bidding consortium allowed to submit a bid?
Yes though all members of a bidding consortium must be named.

10. In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The contracting authority shall make known in the public contract notice, at the
latest when sending the specifications to the potential bidders which requested
to participate et al.
(i) the language or languages in which the bids must be submitted — usually Eng-
lish or Irish;
(i1) the required form for the bids; and
(iii) the deadline for the receipt of the bids.

11. Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

For contracts below the EU thresholds, there are no prescribed time limits but
sufficient time must be allowed for preparation and submission of tenders. The
complexity of a project and other relevant factors relating to the preparation of
tenders should be taken into account.
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The Directives set out the time limits for submission of tenders and requests to
participate. The applications depend on the procedure used:

Open procedure - there are no time limits for tenders placed through the open
procedure.

Restricted procedure - 37 days, or 30 days if notice drawn up and sent elec-
tronically, or 15 days (or 10 days if notice sent electronically) in accelerated
restricted procedures.

Negotiated and Competitive Dialogue Procedures - 37 days, or 30 days if no-
tice drawn up and sent electronically, or 15 days (or 10 days if notice sent
electronically) in accelerated negotiated procedures).

Time-limits will be extended where tenders can be made only after a visit to
the site or if it is necessary to inspect documents in relation to the tender.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Bidders cannot claim reimbursement for the cost of submitting a bid unless the
contracting authority specifically requests materials from all bidders in circum-
stances where it agrees to discharge the reasonable costs of the bidders.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

The contracting authority may request confirmation of the applicant’s: turn-
over; ability to put insurance in place to a requisite sum, technical capacity and
completion of projects of similar size and scope.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

There are no specific procedures to contest awards or proposed awards within
the Public Contracts Regulations or the Utilities Regulations. While every bid-

der may complain to the contracting authority, it is necessary to apply to the
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courts if a competing bidder believes that its rights were violated by alleged
non-compliance with the provisions governing the award of contracts. The
complaint must be made by way of “judicial review” which is the process
by which the High Court reviews the decisions made by administrative bod-
ies. An application for judicial review can include an application for interim
measures such as an injunction to preventing the contracting authority from
proceeding with the award of the contract.

Judicial review does not, in principle, involve the re-evaluation of the merits of
the award. Instead the High Court is concerned with how the award was made
rather than whether it was the “right” decision. The court will examine wheth-
er the contracting authority took all the relevant considerations into account,
or whether it had regard to irrelevant considerations, as well as issues of bad
faith, bias or other impropriety. The outcome of a successful judicial review is
that the award is usually set aside. This means that the decision to award the
contract will be sent back to the contracting authority to be decided again.

This form of primary protection is available to foreign bidders without any
restriction but there may be certain procedural or administrative restrictions ap-
plied to the foreign bidder if it does not have assets within the jurisdiction. As
the High Court will invariably award the costs of the judicial review against the
unsuccessful party, the contracting authority could apply to court at a prelimi-
nary stage for an order requiring the foreign bidder to provide security against
costs in the event that the award is upheld. Similarly the application for an
injunction requires the applicant to give an undertaking as to damages i.e. an
injunction is granted in favour the applicant to give it protection in the interim
is done on the basis that if the court ultimately decides against the applicant, it
undertakes to pay damages to any party that has suffered loss by reason of the
grant of the injunction.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to

be procured? If so, what are the conditions?

There are the time limits and other restrictions that could be applied at a pre-
liminary stage as set out in Q14 above
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If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Yes. The judicial review process can include a claim for damages and a bidder
can sue the contracting authority for damages in respect of any loss it has suf-
fered as a result of the contracting authority’s failure to correctly observe the
procurement procedures.

Can your office

give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes our office can advise clients on bid preparations in Ireland;

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Yes our office can represent foreign clients in procedures for the award of con-
tracts before all public offices/courts in Ireland.

Please name a contact person within your office for questions of public
procurement law.

Bernard McEvoy

Tel: +353 1238 3900

Fax :+353 1 238 3901

Email: bernard.mcevoy@mcevoypartners.ie

John Burke

Tel: +353 1238 3900

Fax :+353 1 238 3901

Email: john.burke@mcevoypartners.ie
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Bevilacqua Doria Lener & Partners

Via Bertoloni 26/B
00197 Rome
Italy

Tel. +39 06 807 20 34

Fax +39 06 808 87 65

E-mails: pierre.fortin@bdl-lex.com; giorgio.lener@bdl-lex.com
Website: www.bdl-lex.com



1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. In Italy, the majority of rules are contained in a Legislative Decree enacted
in 2006, n. 163 which provides a Code of Public Procurement, by implement-
ing specific European Directives 2004/17/EC and 2004/18/EC.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes. The Code of Public Procurement provides different procedures depending
on the goods or services needed, as follows:

— Public works contracts;

— Other public supply and service contracts;

— Public service contracts concerning professional services (e.g., lawyers, archi-
tects, engineers);

— Contracts related to water, energy, postal and transport sectors, which are regu-
lated by special sector provisions;

— Public supply contracts by the Ministry of Defense;

— Public supply/service contracts in others specific fields (e.g. contracts which
require secrecy or special security measures, services concerning research and
development, and exemption subject to Art. 296 of the EC Treaty, whenever
national security interests are concerned).

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, both depend on the estimated value of the public contract. Those thresh-
olds are generally the same in all Europe, considering the implementation of
European Directives (see above point. 1). The essential thresholds - exclusive
of value added tax (VAT) - for contracts estimated to be equal to or greater
currently are equal to:

1. 5.150.000 Euros for public works contracts and public works concessions;

ii. a. 133.000 Euros for supply/service contracts, and for professional services to
central government authorities;

ii. b. 206.000 Euros for public supply/service contracts, and for professional ser-
vices, to all others public authorities;
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iv. 412.000 Euros for public supply/service contracts in specific fields (water, en-
ergy, development of a geographical area, postal and transport sectors).
Different thresholds are provided for supply by the Ministry of Defense.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

Contracting authorities have to announce by means of notice in the Supplement
to the Official Journal of the European Union (OJS) (http://simap.europa.eu/
index_en.html). The contracts in principle have to be awarded by applying the
“open procedure”, i.e. for an unlimited number of bidders.

Notices are also published in the Official Gazette of the Italian Republic
(GURI) (http://www.gazzettaufficiale.it/) special series on public contracts, on
section “profilo di committente”, and two working days later, on the website of
the Ministry of Infrastructures (http://www.infrastrutture.gov.it).

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

Generally, are eligible to participate in procedures for the award of public con-
tracts the following subjects:

a) individual entrepreneurs, companies, and cooperatives;

b) consortium of cooperatives for production and employment;

¢) consortium of companies;

d) temporary groupings of competitors which prior to submit the bid, needs to
appoint one of the members as proxy representative to contract;

e) persons who have concluded the contract of the European Group of Economic
Interest Grouping (EEIG);

e - bis) operators, established in other Member States, constituted under the exist-
ing legislation in their respective countries.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, they are.
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7. Do potential bidders interested in the contract need to have a registered

10.

11.

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

It is possible to submit a tender for the contract directly from abroad.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

To all bidders apply the same rules and there are no preferences to domestic
bidders.

. Is a multinational bidding consortium allowed to submit a bid?

Yes.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The call for tenders, to negotiate/participate in the competitive dialogue con-
tains, the language or languages other than Italian, which may be drawn up.
The autonomous province of Bolzano, due to its special statute, accepts tender
submitted in German. The form and content required for application could vary
depending on the instruction notice of the tender.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Contracting authorities shall allow to all bidders time to submit the bid, taking
into consideration complexity of the contract and time needed to prepare the
offer. Nonetheless, the minimum time limit for the receipt of tenders is fixed in
52 days in case of public works contracts or supply/service contracts. The term,
in specific situations, could be abbreviated to 36 days, but in no case less than
22 days. Time limit runs from the date on which the contract notice is sent.
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Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Only in few cases there is reimbursement of costs incurred for the offer: (i) in
competition planning projects, the regulation shall determine the amount of the
prize for the winner and the amounts to be allocated to other projects deemed
worthy, by way of reimbursement costs; (ii) on project finance it is provided
the reimbursement of expenses incurred by the developer who is not awarded
in the procedure; (iii) for public works tenders a reimbursement - as partial
costs recovery -could be added to the best classified winner presenting the most
economically advantageous offer.

The reimbursement shall be limited to expenses actually incurred and docu-
mented and can be granted for a total amount of one point five per cent of the
basis of a tender relating to public works, and to zero point sixty percent, in
case of most economically advantageous bid.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Yes. The contracting authorities have to choose the best bid among two alterna-
tive criteria: (i) by the lowest price or (ii) by the criterion of the most economi-
cally advantageous tender.

Therefore, in relation to characteristics of the contract, it is selected the best
offer together with the most appropriate bidder, taking into consideration track
record, professional and technical abilities, economic and financial standing.
Contracting authorities may even decide to make no award if none of bid is
convenient or appropriate in relation to the contract.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Italian legal system provides a form of legal primary protection, by giving to
bidders the opportunity to appeal the award decision before the TAR (Tribunale

Amministrativo Regionale). Against that decision is also possible to appeal be-
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fore the Consiglio di Stato, within the time limits of 60 or 120 days, depending
on whether the sentence has been served or not.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

No

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

In the event that, following the award of the contract, the bidder considers that
it suffered an injury, it may take legal action to obtain damages, provided that
it is able to prove the unlawfulness of the conduct by the administration, the
damage suffered and the causal connection between the illegal conduct and
the damage.

Can your office

give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Please name a contact person within your office for questions of public
procurement law!

Yes, our office has the competence to:

. give legal advice to foreign clients concerning the relevant formal conditions

for preparing a proper bid, etc. and assist in the procurement procedure in
Italy.

represent foreign clients seeking primary and secondary legal protection before
all public offices/courts in Italy.

Contact person within our office for questions of public procurement law are:
— Pierre Fortin, pierre.fortin@bdl-lex.com;

— Giorgio Lener, giorgio.lener@bdl-lex.com
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Procurement procedures of the national government in Japan are generally reg-
ulated by the Accounts Law (Law No.35 of 1947), the Cabinet Order concern-
ing the Budget, Auditing and Accounting (Imperial Ordinance No.165 of 1947)
and the Contract Management Regulations (Ministry of Finance Ministerial
Ordinance No. 52 of 1962). Procurement procedures of local governments are
generally regulated by the Local Autonomy Law (Law No. 67 of 1947) and
Local Autonomy Law Enforcement Ordinance (Government Ordinance No.16
of 1947).

Japan is a signatory party to the WTO Agreement on Government Procure-
ment (“GPA”), and to implement the provisions of GPA, special provisions are
provided in the Cabinet Order Stipulating Special Procedures for Government
Procurement of Products or Specified Services (Government Ordinance No.300
of 1980), the Cabinet Order Stipulating Special Procedures for Government
Procurement of Products or Specified Services in Local Government Entities
(Government Ordinance No.375 of 1995) and other ministerial ordinances for
government procurement subject to GPA.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be produced?

In Japan, the same laws and regulations apply, regardless of the kind of goods
or services procured.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
produced (thresholds) and if so, what are the thresholds?

Special regulations are provided for goods and services with a value of the
threshold amount stipulated in the Annexes of GPA. The threshold amount and
the current value in yen is as follows:

(1) National Government Entities

(i) Supplies 130,000 SDR (22,000,000 yen)
(ii) Construction Services 4,500,000 SDR (790,000,000 yen)
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(ii1) Architectural, engineering and
other technical services 450,000 SDR (79,000,000 yen)
(iv) Other Services 130,000 SDR (22,000,000 yen)

(2) Local Government Entities

1 Supplies 200,000 SDR (35,000,000 yen)
2 Construction Services 15,000,000SDR (2,630,000,000 yen)
3 Architectural, engineering and

other technical services 1,500,000SDR (260,000,000 yen)
4 Other Services 200,000SDR (35,000,000 yen)

Further, voluntary measures to lower the thresholds stipulated in GPA have
been introduced by the national government for procurement of supply and
services (except for construction services and architectural, engineering and
other technical services related to construction services). Under the voluntary
measures, the threshold amount is lowered to 100,000 SDR (17,000,000 yen).
The voluntary measures are not applied to local government entities. In addi-
tion, different voluntary measures have been implemented in the field of tele-
communications, medical technology and computers.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

For government procurements subject to GPA, the procuring entity is required
to publish a notice in the official gazette (kampo) or its equivalents at the local
level, for the invitation to tender at least 40 days in advance of the closing date
of receipt of tenders. Other publication method is allowed for government
procurement to which GPA is not applicable. A notice of invitation to tender
will include the information indicated below.

— Subject matter of the contract;

— In case of a series of contracts, the nature and quantity of the products or ser-
vices to be procured under all the remaining contracts after one of the series of
contracts, the estimated date of the subsequent tender notices and the date of
the notice to invite to the first tender;

— Qualifications required to participate in the tendering procedures;

— Place and time-limits set for the submission of tenders;

— Place in which contract provisions are available;

— Place and procedures for the delivery of tender documentation;
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— Name and department of the official in charge of the contract;

— Place, date and time of opening tenders;

— Language and currency to be used for the contract;

— Information on tender guarantee fee and contract guarantee fee;

— Obligations of tenderers;

— Confirmation that tenders made by non-qualified suppliers and tenders violat-
ing conditions for tender are invalid;

— Whether a written contract is required or not; and

— Method for determining the successful tenderer.

In the official gazette, the nature and quantity of products or services to be
procured, deadlines set for the submission of tenders, and the name and de-
partment of the official in charge of the contract are stated in English. Public
notices on the Selective Tendering Procedure contain, in addition to the above
information, the requirements to be designated to participate in tenders. An
electronic data base containing the information published in the official gazette
is available, either at such places as local branch offices and Business Support
Centers of Japan External Trade Organization or through on-line information
and data base retrieval services (http://www.jetro.go.jp/). The national govern-
ment entities provide on their respective websites the procurement information
published in the official gazette.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes. Bidders are allowed to submit a joint offers.
7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender

for the contract directly from abroad?

It is not necessary that a bidder has a registered office or branch office in Japan.
However, as a condition to participate in the bid, the bidder may be required
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to have a relevant license to supply goods or services under Japanese law such
as the Construction Business Law and Pharmaceutical Affairs Law. These
laws generally require that a foreign national to have a branch office in Japan
to obtain a license.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

To participate in open tendering procedures or selective tendering procedures,
suppliers need to be certified by the procurement entity about its qualifications
for participating in tenders, and registered in the list of qualified suppliers.
Application for certification of qualification can be made by anyone regard-
less his nationality. Each procuring entity publicizes information concerning
certification of qualifications through the official gazette. Those who intend to
obtain certification of qualifications must submit necessary documents to the
procurement entity. In most cases, submission of the following documents is
required for certification.

Application form for certification of qualifications to participate in open and
selective tendering procedures;

Certificate of registered matters of the applicant or other identification docu-
ments equivalent to it;

Historical record of the applicant;

Financial statements;

Tax payment certificate or other equivalent document.

. Is a multinational bidding consortium allowed to submit a bid?

Yes, a multinational bidding consortium is possible, as long as all of the bid-
ders satisfy the requirements for participation in the bids.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The procurement entity will specify the form for submission of bids. For pro-
curements subject to GPA, bid may be submitted in person, by a proxy or by
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post. Some procurement entities allow bid by Internet. In most cases, bids
must be prepared in Japanese language.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

For procurements subject to GPA, generally there must be a period of at least
40 days between the date of public notice for invitation to tender and the dead-
line for submission of tenders. This period will be extended to 50 days in
most cases. For procurements to which GPA is not applicable, this period is
10 days.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

Bidders cannot claim their cost for preparing their bid.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

The contracting authority may establish its own criteria for each tendering pro-
cess, and may request in the notice for invitation of bids that the bidders submit
necessary materials to prove that they satisfy such criteria before submission of
a bid. The contracting authority can make the bid submitted by those who do
not meet such criteria invalid.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Japan has established a system to provide non-discriminatory, timely, trans-
parent and effective procedures to file complaints in relation to government
procurement as required by GPA. The national system explained below will
handle complaints about procurements by the national government and related
entities. Complaints about procurements by local governments and related
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entities are handled by each local government. The rules of challenge proce-
dures of the national system have been established under the authortity of the
Cabinet.

Under the rules, any supplier who believes that a specific case of govern-
ment procurement has breached the provisions of GPA and other prescribed
stipulations may file a complaint with the Government Procurement Challenge
Review Board. The complaint must be filed within 10 days from the date when
the supplier knows or should have known the basis of the complaint. The board
will review the complaint within 7 office days and may dismiss the complaint
if (i) the complaint was not filed within the prescribed period, (ii) the complaint
is not related to GPA, etc., (iii) the complaint is meaningless or the illegality is
de minimus, (iv) the complaint is not filed by a supplier, or (v) the complaint
is not appropriate for review by the board. If the board has decided to accept
the complaint for review, the board will notify the complaining party and the
procurement entity thereof, and publicly announce the filing of the complaint.
The procurement entity is required to participate in the proceeding. Any sup-
plier interested in the government procurement subject to the complaint can
participate in the proceeding by notifying thereof to the board within 5 days of
the public announcement.

If a complaint is filed before making a contract for the procurement, the
board will as a rule make a request to the governmental entity not to make a
contact promptly within 10 day of filing of the complaint. If a complaint is filed
within 10 days of the making of a contract for the procurement, the board will
as a rule make a request to suspend the performance of the contract promptly.
Within 14 days of the date of the receipt of a copy of the complaint, the gov-
ernment entity is required to file a report containing tender documents, and
explanation in response to the complaint and additional information necessary
for the resolution of the complaint. The board will ask the complaining party
and the government entity to submit assertions, explanation and evidence, and
review the complaint. The board may call a witness or expert or have public
hearing on the contents of the complaint. The board will prepare a report on
its findings within 90 days (50 days in case of a complaint involving public
construction work). The board may expedite the proceeding on application by
the complaining party or the procurement entity.

In the report, the board will make a decision on whether all or part of the
complaint is upheld and whether the procurement was made in breach of GPA,
etc. If the board finds that the procurement was made in breach of GPA, etc.
the board will prepare its recommendation for remedial actions such as award-
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ing a contract to another supplier, terminate the contract, taking into account of
such circumstances as the degree of defect in the procurement procedures, the
degree of disadvantage caused to the suppliers, the degree of breach of GPA,
etc., the extent of the performance of the contract already made, the degree
of the burden on the government, urgency of the procurement and effect on
the business of the procurement entity. The procurement entity, as a rule, is
required to follow the recommendation by the board. If the procurement entity
will not follow the recommendation, it must notify the board thereof with a rea-
son within 10 days (60 days in case of public construction work) of the receipt
of the recommendation.

In addition to the above proceeding, the complaining supplier may file a
formal lawsuit against the procurement entity to invalidate the tendering pro-
cedures and apply for a court order to suspend award of the contract to other
supplier; however, generally it is very difficult to obtain such a court order
because the plaintiff is required to prove significant irreparable injury.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The above system is only available for procurements to which GPA is appli-
cable (i.e., construction services with a value of 4,500,000 SDR (790,000,000
yen) and supplies and other service with a value of 100,000 SDR (17,000,000

yen)).

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g., through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

If a bidder suffers loss due to an intentional act or negligence of the public of-
ficer in charge of the bidding procedures, the bidder can file a lawsuit against
the government to seek compensation for the loss based on the Government
Liability Law. The plaintiff is required to prove that (i) the public officer inten-
tionally or negligently violated the provisions of the law, (ii) the plaintiff has
suffered loss, and (iii) the causation between the intentional act or negligence
and the loss.
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17. Can your office

— give legal advice to foreign clients concern in the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

Our office can give advice to foreign clients concerning bid preparation in
Japan and represent foreign clients in procedures before Government Procure-
ment Challenge Review Board and the courts. For inquires on government
procurement, please contact Chiyu Abo, abo_c@clo.gr.jp.
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. In Kuwait, all governmental procurement contracts amounting to more
than KD5,000, approx. €12,800, must be awarded through the Central Tenders
Committee, (“CTC”).

CTC was formed and empowered pursuant to Law No. 37/1964, to register
qualified bidders, procure goods and services on behalf of all governmental
authorities, other than the Ministry of Defense and Security Forces, and award
contracts to bidders.

2. Do the procedures for the award of contracts depends on the kind of goods,
services etc. which are to be procured?

No. The said Law has set the same procedures for all public procurement con-
tracts regardless of their subject, i.e. goods or services.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services, etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Although the procedures are the same for all public procurement contracts, the
criteria however for awarding certain contracts to certain contractors depend on
the classifications of the contractors and the value of the contracts as follow:

— Category 1: consists of contractors qualified to undertake major construction
projects of high international engineering standards with initial value of more
than KD1 million, approx. € 2.56 million.

— Category 2: consists of contractors who enjoy technical and financial capabili-
ties, and who are qualified to undertake contracts with value of less than KD1
million.

— Category 3: consists of contractors permitted to bid for contracts the total value
of which during the same time period should not exceed KD500,000, approx.
€1.28 million.

— Category 4: consists of contractors permitted to bid for contracts the total value
of which during the same time period should not exceed KD250,000, approx.
€640,000.
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4. In what way does the contracting authority have to inform the market
about the intended procurement?

The Law requires CTC to announce all public procurements in the official
Gazette and post them also on CTC’s flyer boards located at its premises. CTC
has recently launched a website for that purpose at http://www.ctc.gov.kw/,
currently in Arabic language, but it has tremendous information about public
procurements.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

Yes. Article 5 of the Law specifies the main qualifications of bidders, to be
eligible to bid, as follow:

— They must be Kuwaiti merchants, whether individuals or companies, registered
with the Commercial Registrar and the Chamber of Commerce, i.e. establish-
ments or companies of whatever formation.

— They could be foreigners only if they have Kuwaiti partners or agents through
officially registered partnership or agency agreements, and provided that CTC
sets the requirements for their participations in major construction contracts.

Therefore, bidders must have legal entities; although, the structure of which
is irrelevant, i.e. whether establishments, limited liability companies or corpo-
rations. The criterion is that they must be classified and qualified technically
and financially to undertake the relevant projects.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Joint offers are not allowed generally unless the Terms of Reference, (“TOR”),
of the procurement documentations permit it. Recently, it has been a common
practice by government authorities to call for consortiums in major projects,
and the lead company must name accordingly the financial partner, legal part-
ner, technical partner and international partner depending on the scoop of the
project.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender

for the contract directly from abroad?
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As stated in our answer to question 5, bidders must be Kuwaiti merchants or
foreigners who have Kuwaiti partners or agents, thus, naturally having an ad-
dress in Kuwait. Accordingly, as the Law does not explicitly require a physical
address in Kuwait for bidders, it is nevertheless required de facto due to the
stated requirements.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

N/A.

. Is a multinational bidding consortium allowed to submit a bid?

Generally yes if the consortium is led by a Kuwaiti company and the TOR of
the procurement call for foreign or multinational participation.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Arabic is the official language of the State; accordingly, all bids and documen-
tations should be submitted in Arabic and in writing or typed depending on the
forms provided by CTC or the concerned government authority. However, it
is permitted in some circumstances to submit bids or enclosed documents in
English.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Yes, and bidders must submit their bids during the time frame specified by
CTC, after which no bid will be accepted.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?
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No they cannot recover whatever costs realized for preparation. Bidders will
not also be reimbursed the initial fee they pay to CTC for receiving the pro-
curement and TOR documentations. The only reimbursement a bidder receives
is whatever insurance or guarantee it deposits with CTC if the contract is not
awarded to it. If the contract is awarded to a bidder however, the initial insur-
ance or guarantee deposit will be kept as a performance guarantee during the
entire time of performance.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Yes and depending on the value, size and requirement of the project. Bidders
are classified as explained in our answer to question 3.

What happens in practice is that entities interested in public procurements
register with CTC and get classified according to their financial and technical
capabilities as well as expertise in the relevant projects. Therefore, when CTC
announces for a certain tender, it will list under its description the list of all
contractors qualified to bid.

This is an example of a tender announced by CTC on behalf of Kuwait Oil
Company, which is 100% owned by the government of Kuwait.

RFP 120-1526 MBOPD EARLY PRODUCTION FACILITY FOR RATQA
AND ABDALI - NORTH KUWAIT

Submission Fee: KD 5,000

Bank Guarantee: KD 1,000,000

Duration of Bidding: 90 days

[Description omitted]

Invited companies to bid:

. PETROFAC INTL. LTD.

. GULF DRILLING & MAINTENANCE CO.
. SNAMPROGETTI S.P.A.

. AL - KHORAYEF COMMERCIAL CO.

. KELLOG BROWN & ROOT INC

. TECHNICAS REUNIDAS SA.

. PROCESS UNLIMITED. INC.

. LITWIN

In some tenders however, CTC will permit other entities to register and be
added to the list of contractors if so qualified within a specified period.
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Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Bidders whether local or foreigners have the utmost legal protection against
any unjust or unfair action they encounter during the course of bidding for a
government contract. First, bidders can appeal any decision rendered by CTC
to the committee itself, which if the majority of its members see a ground for
the appeal, it should thereafter submit the matter to the Cabinet, since CTC
reports to it.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

No. Legal protection is secured regardless of the kind of goods or services
intended to be procured.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Bidders can also resort directly to the Administrative Court, within 60 days af-
ter the rendering of a decision or the occurrence of the unjust act. The Admin-
istrative Court is the competent court in Kuwait formed especially for hearing
all matters related to government legal undertakings with private parties, and
has the power to compensate the damaged party due to any harmful act taken
by a government authority. In order to be compensated by court, the claimant
needs to establish a) any unfair, bias, ill founded and/or arbitrary decision by
CTC or the concerned government authority, and b) sustaining damages due
to such a decision.
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17. Can your office
— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes, and actually our office was hired in many major procurements to review,
advice on and prepare all documents and answers related thereto. Furthermore,
the firm was chosen recently as the legal partner in two tenders that were sub-
mitted under a consortium.

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Indeed, as the firm’s Litigation Department is staffed with experienced consul-
tants and litigators in all areas of government and administrative legal matters,
and enjoy substantial experience is this area.

— Please name a contact person within your office for questions of public
procurement law!

Please feel free to contact Ammar Al-Fouzan, the Director of Corporate &
International Department for any matter of this nature.

Finally, it worth noting that the stated Public Procurements Law has ex-
empted the Ministry of Defense and Security Forces from the application of its
provisions. In other words, all what was stated herein do not apply to military
and security related contracts!
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. There are both Federal and Local laws that provide rules for the award of
public contracts. At the Federal level the applicable laws are the following: (i)
Law of Acquisitions, Leases and Services of the Public Sector (Ley de Adqui-
siciones, Arrendamientos y Servicios del Sector Publico), (ii) the Law of Public
Works and Related Services (Ley de Obras Publicas y Servicios Relacionados).
Furthermore, Free Trade Agreements such as NAFTA may apply.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

In general, the procedure for award is the same. Nevertheless there are special
rules for certain goods i.e. wood, office furniture and office supplies which
require that the supplier is certified by third parties authorized by the Environ-
mental Authorities. For example, for the acquisition of paper goods, the law
requires that it has 50% of recycled material. Furthermore when the acquisition
refers to perishable goods, military equipment, works of art, and irreplaceable
goods, a different procedure called “by invitation” applies. Under such proce-
dure, the government entity must invite at least three suppliers (thus only these
“prechosen suppliers may compete among themselves) and the final selection
is made under the same criteria as for public bidders.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds.

The law grants the award to the bidder who offers the lowest price and adjusts
to the technical requirements.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

The essential terms and conditions of the procurement are contained in a call

for tenders which is published in the Official Gazette of the Federation (Diario
Oficial de la Federacion) as well as through “compranet” web site.
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5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No. All individuals in legal age to contract or legal entities are entitled to sub-
mit tenders (corporations, limited liability companies, etc.)

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

The law allows bidding consortium as long as it does not affect free competi-
tion and antitrust trade practices (article 39) and as long as it is allowed in the
bidding documents. In such cases the bidders must appoint a person who will
represent all of them in the bidding process. Furthermore, the Law does not
allow subcontracting.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Public bids can be national or international, subject to international treaties,
such as NAFTA. In cases where international bids are accepted, usually the
foreign bidders are permitted to submit a bid directly from abroad through the
electronic system compranet. However, in the bid specifications for contracts
in which performance of the contract will take place in Mexico, the contracting
authority usually requests that the bidders be registered under Mexican law.
Moreover, the authority may request that the bidder have majority of Mexican
capital.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

Legally, there are no additional requirements for foreign bidders than those
established by the contracting authority in the bid specifications. Normally,
the additional requirement is that the documents presented be duly translated
into Spanish and notarized. Indeed, a Principle of Non Discrimination due to
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nationality applies to participants. However, CCGA s experience has rendered
that, in certain public works contracts the authority can request that a certain
percent of the materials used be of Mexican origin.

. Is a multinational bidding consortium allowed to submit a bid?

YES. Multinational bidding consortiums are allowed to submit a bid BUT
ONLY in international bids.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The language in which the tenders have to submit their documents is Spanish,
however the contracting authority may authorize another language in addition
to Spanish (e.g. submission of technical information). Furthermore, the public
contract notice shall contain the manner in which the proposals are to be ac-
cepted which are usually written or e-mail. In the case of electronic filing, cer-
tain restrictions may apply. Our advice in case of electronic filing, is to present
the documents additionally in writing. Furthermore, the authority may request
that an electronic file be also presented.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

The governing law establishes a minimum time limit of twenty (20) days, as
of the publication of the bid, for international bids. For national bids, the law
establishes a minimum time limit of fifteen (15) days as of the publication of
the bid. However, the corresponding authority may increase the time limits in
the bid specifications.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?
As a general rule they cannot. In some exceptional cases when the authority re-

quests special technical studies which could result in benefit of the contracting
authority, some expenses could be reimbursed in a limited manner. In addition,
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in the event that the contracting authority awards a contract and does not sign
the contract in the time limit of

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Yes, Article 31 of the Law for Acquisitions, Leases and Services of the Pub-
lic Sector establishes that the specific rules for each public bidding (known
as “The Basis” of the Bidding) must be issued by the government or private
entities and shall be available to all interested parties, as of the date of publi-
cation of the corresponding call, (which must be published in the Federal Of-
ficial Gazzette). This law establishes administrative, technical, and economic
requirements that must be met by the bidders. Once the bidder meets the ad-
ministrative requirements, they are qualified to meet the technical conditions
established by The Basis. It must be mentioned that in case of default of any of
the requirements established is cause for disqualification, as well as the prove
that any bidder has agreed with other or others bidders to raise the prices of
the good and services, or any other agreement that has as outcome to obtain an
advantage over the other bidders.

Article 36 of the Law establishes the procedure through which the govern-
ment or private entities evaluate the propositions, verifying that these comply
with the requested requirements in The Basis.

Once the evaluation of the propositions is performed, the agreement shall
be adjudicated to: a) The bidder which proposition results solvent because it
reunites, in accordance with the adjudicating criteria established in The Basis,
the legal, technical and economic conditions requested by the caller and if said
bidder guarantees full compliance of the respective obligations, b) In the event
two bidders satisfy the requirements and guarantee the obligations in the same
manner; the agreement shall be adjudicated to the bidder which proposition
establishes the lower price, and c) the proposition which has the best evaluation
combined in terms of cost-benefits criteria.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?
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Yes. Every party involved in the procedure is entitled to appeal every stage
of such procedure before the Public Function Ministry. Such appeal is called
“Inconformity Recourse” and can be exercised: (i) against the procedure of
published call, against the content of The Basis, or against the Explanation
Meeting within 10 business days after the last Explanation Meeting (ii) against
events occurred during the presentation of the proposals as well as during the
award, within the following 10 business days; (iii) against acts or omissions
of the corresponding Governmental Authority that could affect the execution
of the contract, as ever it is proved legal violations to the procedure. In such
case the action is exercised only by the party who won the procedure, within
the following 10 business days. The Inconformity Recourse can be presented
either in writing or by the electronic means approved by the authority. The
Public Function Ministry shall evaluate the recourses and may investigate the
facts alleged by the parties and its resolution shall: (i) nullify the irregular acts
in order to repair them; (ii) nullify the entire procedure; (iii) reject the recourse
or (iv) establish the terms in order to execute the contract.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

Primary Legal protection is not subject to any special conditions. Every bidder
whether national or foreigner has the faculty to file before the Public Function
Ministry an Inconformity Recourse established by law. Furthermore, the Mexi-
can legal system provides for a Nullyfying Procedure that may also operate af-
ter the contract has been awarded, which must be presented before the Federal
Courts within forty-five (45) days after the Inconformity Recourse was denied.
Moreover, if the Nullifying Procedure Resolution is not favorable, there is an
ultimate recourse- the Constitutional Procedure of “Amparo Judgement”.

Furthermore, certain international treaties may provide for right to
claim damage(s) when the grieved Party can demonstrate “less favorable
treatment”(i.e. NAFTA). In the event of a dispute under NAFTA, the grieved
bidder may present his or her claim through a binding arbitration process in
his/her home State.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
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ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

This does not apply since our legal system does provide for primary legal pro-
tection after the contract has been awarded. See sections 14 and 15 above.

17. Can your office

— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

Yes, Capin, Calderén, Ramirez y Gutierrez-Azpe, S.C., Law Firm, has the
knowledge and expertise necessary to assess national and foreign clients
throughout the full bidding process of contract awarding within Mexico,
whether public or private, national or international.

Our Chief Experts in the award of public contracts are José Luis Gutiérrez-

Azpe (jose.gutierrez@ccrga.com ) and Luis Capin Lopez ( luis.capin@ccrga.
com ).
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

While New Zealand does not have any legislation or regulations governing
public sector procurement, there is a framework based on policy, rules and
guidelines that set out expectations and constraints. Individual departments or
agencies are ultimately responsible for their own purchasing decisions.

The rules and guidelines that direct departments in terms of their obligations
with respect to advertising open tenders and notifying the awards of contracts
are:

Government Mandatory Rules for Procurement by Departments (the
“Rules”)

The Rules set out mandatory standards and procedural requirements for the
conduct of procurement by government departments. The Rules reflect and
reinforce New Zealand’s established policy of openness and transparency in
government procurement.

The Rules were endorsed by the New Zealand Cabinet on 18 April 2006 and
are based on New Zealand’s treaty obligations under the Trans-Pacific Strate-
gic Partnership Agreement (TPSEPA) with Brunei, Chile and Singapore. The
Rules promote competition (including full and fair opportunity for domestic
industry) through prescribed open tendering and prequalification procedures,
centralised advertising on the Government Electronic Tenders Service (GETS),
post-award transparency, and publication of Annual Procurement Plans.

The Rules are applied by departments in their procurement globally to facilitate
competitive participation by domestic and foreign suppliers in New Zealand’s
government procurement market.

Exclusions from mandatory coverage of the Rules are set out in Appendix 1
to the Rules. Appendix 1 states that departments are not required to apply the
Rules to:

(a) the purchase or acquisition of goods and services by a department from another
department, except where tenders are called, in which case the Rules apply;

(b) non-contractual agreements, or any form of assistance to persons or govern-
mental authorities, including foreign assistance, grants, loans, equity infusions,
fiscal incentives, subsidies, guarantees, cooperative agreements, sponsorship
arrangements and governmental provision of goods and services;
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(¢) purchases funded by international grants, loans or other assistance, where the
provision of such assistance is subject to conditions inconsistent with these
Rules;

(d) procurement of goods and services (including construction) outside the terri-
tory of New Zealand, for consumption outside the territory of New Zealand,

(e) acquisition of fiscal agency or depository management services, liquidation
and management services for regulated financial institutions, and sale and dis-
tribution services for government debt;

(f) hiring of government employees;

(g) any procurement in respect of contracts for construction, refurbishment or fur-
nishing of chanceries abroad; or

(h) procurement of public health, education and welfare services.

A general exception is security. That is, nothing in the Rules is to be construed
as preventing the New Zealand Government from taking any action or not
disclosing any information which it considers necessary for the protection of
its essential security interests relating to the procurement of arms, ammunition
or war materials, or to procurement indispensable for national security or for
national defence purposes.

In exercising their discretion not to apply the Rules to the above categories
of procurement, departments must still, where appropriate and to the extent
possible, have regard to the principles of the government procurement policy
and good practice framework (referred to below).

The Government expects its departments to conduct all their procurement
within the framework of the policy principles set out in the “Policy Guide for
Purchasers” issued by the Ministry of Economic Development, and the good
practice guidelines set out in “Procurement: a Statement of Good Practice” is-
sued by the Office of the Auditor-General.

Procurement — A Statement of Good Practice

This document, produced by the Office of the Controller and Auditor-General,
is not a set of rules but rather a statement of good practice. It suggests that each
public entity use the Statement as a benchmark for its own procurement policy
and procedures, and as a guide to what its own procurement manual should
contain. The Statement is dated June 2001 and is currently being reviewed.

Treasury Guidelines for Contracting with Non-Government Organisations for
Services Sought by the Crown
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These Guidelines, produced in 2003, form part of the overall governing frame-
work for public sector procurement in New Zealand. They are for departments
and Crown entities as they manage their contracting and other funding arrange-
ments with non-government organisations (NGOs). The guidelines are aimed
at contracting for the provision of services (“outputs”) with NGOs, or other-
wise providing funding to NGOs. They are not intended to cover the routine
purchase of inputs.

Government3 (Govt3)

Govt3 is a programme for agencies to improve the sustainability of their activi-
ties. The programme works with agencies to give practical effect to the govern-
ment’s sustainability policies such as the Sustainable Development Programme
of Action, the National Energy Efficiency and Conservation Strategy, the Cli-
mate Change Programme and the New Zealand Waste Strategy.

While not currently part of the governing framework on procurement in the
same way as the above policy, rules and guidelines, many government depart-
ments have signed up to Govt3 and are integrating the objectives of this pro-
gramme into their own agency procurement policies and practices. This will
result in increased consideration of sustainability and sustainability measures
in the purchase of goods and services.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

In general the procedures and framework in New Zealand for the award of
contracts (other than construction related contracts) do not distinguish between
the type of goods/services that are to be procured.

For construction procurement, the Auditor-General encourages the use of a
document titled “Principles of Best Practice: Construction Procurement in New
Zealand”, issued by the New Zealand Construction Industry Council.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

The Rules must be applied by government departments to procurement:
(a) by any contractual means, including purchase and rental or lease, with or with-

out an option to buy, build-operate-transfer contracts, public works concessions
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contracts, and contracts accessed via third party commercial supply brokerage
arrangements;
(b) with contract values at or above the following thresholds:
(i) Goods and services: NZ$100,000 (plus GST)
(i) Construction services: NZ$10 million (plus GST)

In determining whether contract values are at or above the thresholds, de-
partments must base the contract valuation on the maximum total estimated
value of the procurement over its entire duration, including optional purchases,
premiums, fees, commissions, interest and revenue streams or other forms of
remuneration provided for in the contract. All forms of remuneration, including
payments to an agent or supply broker, must be declared in the contract.

The Australia New Zealand Government Procurement Agreement (ANZG-
PA) establishes a single Australia/New Zealand market for government pro-
curement, without limitation by value threshold. While the Rules have general
application, they must not be interpreted as reducing the scope of departments’
wider obligation under the ANZGPA to accord Australian suppliers non-dis-
criminatory treatment and equal opportunity to compete, on a value for money
basis in their procurement generally.

New Zealand has similar non-discriminatory obligations to Singapore under
the existing bilateral Closer Economic Partnership Agreement (CEP). In this
case however, a value threshold applies, as under the Rules. Departments con-
ducting their procurement within the existing policy and good practice frame-
work and applying the Rules will generally meet New Zealand’s CEP obliga-
tions to Singapore.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

Promptly following the award of any contract in excess of NZ$100,000 the
contracting department must publish a notice on Government Electronic Ten-
ders Service (GETS) setting out the name and address of the successful sup-
plier, the description of the good or services supplied, the term of the contact
and the value of the contract award.

The Ministry of Economic Development administers the Government Elec-
tronic Tendering Service “GETS” (www.gets.govt.nz). GETS is a free service
designed to promote open, fair competition in the New Zealand government
market and meet international trade agreement commitments.
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GETS is a password-protected website listing current government tenders and
opportunities.
The website is split into the following areas:

(a) Basic Tendering Information - contains information on opportunities currently
available.

(b) Strategic Procurement Outlooks - contains information on the overarching ob-
jectives and goals of purchasing entities.

(c) Indicative Annual Procurement Plans - contains information on purchases or
areas of spending that may potentially be undertaken by purchasing entities in
the year ahead. These are not legal or binding commitments of any sort and
are merely intended to provide the market with a level of advanced notice and
assist purchasing entities take a more strategic approach to their purchasing
activities.

(d) Registered/qualified (preferred) supplier lists — contains information on firms
that may be in a preferential position in relation to a specific purchasing entity’s
purchasing activities and sets out the conditions a potential supplier will need
to meet to gain a listing in given categories of that entity’s spend. Purchasers
utilising these lists that fall within the Mandatory Rules for Procurement by
Government Departments will still be notified on GETS and contain an invita-
tion to join the list being used.

Exceptions to the open tendering requirement are set out in Appendix 2 to the
Rules. Departments may award contracts by means other than open tender-
ing procedures, providing that the procedure is not used to avoid competition,
protect domestic suppliers or discriminate against any domestic or foreign sup-
plies and only in a limited number of prescribed circumstances. Those circum-
stances are:

(a) where, in response to a prior notice, invitation to participate, or invitation to
tender under open tendering procedures:
(1) no tenders were submitted,
(i) no tenders were submitted that conform to the essential requirements in
the tender documentation, or
(iii) no suppliers satisfied the conditions for participation, and
(iv) the department does not substantially modify the essential requirements
of the procurement in the contract as awarded;

(b) where, for works of art, or for reasons connected with the protection of ex-
clusive rights, such as patents or copyrights, or where there is an absence of
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competition for technical reasons, the goods or services can be supplied only
by a particular supplier and no reasonable alternative or substitute exists;

(c) for additional deliveries by the original supplier which are intended either as
replacement parts, extensions or continuing services for or upgrades of ex-
isting equipment, software, services or installations, where a change of sup-
plier would compel the procuring department to procure goods or services not
meeting requirements of interchangeability with existing equipment, software,
services or installations, or conditions under original supplier warranties;

(d) for goods purchased on a commodity market (commodity market means a mar-
ket in which commodities are bought and sold for future delivery at a specific
price through an exchange);

(e) in so far as it is strictly necessary where, for reasons of extreme urgency
brought about by events unforeseeable by the department, the goods or ser-
vices could not be obtained in time by means of an open tendering procedure,
and the use of such procedure would result in serious injury to the department,
the department’s programme responsibilities or the New Zealand Government.
For purposes of this subparagraph, lack of advance planning by a department
or its concerns relating to the amount of funds available to it do not constitute
unforeseeable events;

(f) for purchases made under exceptionally advantageous conditions that only
arise in the very short term, including public auction or unusual disposals, such
as those resulting from liquidation, bankruptcy or receivership. This provision
is not intended to cover routine purchases from regular suppliers.

Departments must not, except to the extent required by law, disclose confiden-
tial information that would prejudice legitimate commercial interests of a par-
ticular supplier or might prejudice fair competition between suppliers, without
the written authorisation of the supplier that provided the information.

In all procurement activities, government departments are held accountable
for observing the relevant minimum standards of behaviour (e.g. in relation to
integrity and confidentiality of information) required by law or government
direction (e.g. the Code of Conduct issued by the State Services Commission-
er).

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?
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No, under the Rules departments must consider for a particular procurement
process those suppliers that request to participate and are not yet registered
or qualified, provided there is sufficient time to complete the registration or
qualification procedures before the award of the contract.

During the course of the open tendering procedure any interested supplier
may submit a tender or apply to meet conditions for participation in a procure-
ment process. However, conditions for participation may include any registra-
tion, qualification or other pre-requisites and interested suppliers must meet
such conditions in order to participate in the procurement process i.e. to be
invited to tender or to have submissions considered.

Departments must limit any conditions for participation, including financial
guarantees, technical qualifications and information necessary for establishing
the financial, commercial and technical capacity of suppliers, as well as the
verification of qualifications, to those which are essential to ensure the poten-
tial supplier’s capability to fulfil the contract in question.

Departments must judge the financial, commercial and technical capacity of
a supplier on the basis of both that supplier’s global business activity and its
activity in New Zealand, taking due account of the legal relationship between
the supply organisations (e.g. in assessing resources available to the supplier).
Nothing in the Rules precludes a department from excluding a supplier from
a procurement on grounds such as bankruptcy, liquidation or insolvency, false
declarations relating to a procurement, or significant deficiency in the perfor-
mance of any obligation under a prior contract.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Potential bidders interested in the contract do not need to have a registered of-
fice or branch office in New Zealand and it is possible to submit a tender for
the contract directly from abroad.

Any potential supplier may proceed to register by completing an on-line
application that provides the potential bidder with access to the Government

181



Legalink — Public Procurement Law

Electronic Tenders Service (GETS) secure information. GETS is open to the
international market.

Information provided by the bidder when registering is used only for the
purposes of matching that bidder’s capabilities with government contracts and
major projects in New Zealand and Australia. This may include discussions
with government purchasers and putting the bidder on “TenderWatch” for au-
tomatic advice of opportunities. The bidders name and e-mail address will be
visible to other users registered under the same business entity.

The more information provided by the bidder, the better GETS can match the
potential supplier with government opportunities

. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

No, foreign bidders do not have to consider additional aspects such as having
to provide certain additional supporting documents or whether domestic bid-
ders receive preferences in the award of contracts.

The non-discrimination requirement of the Rules obliges departments to ac-
cord all potential suppliers equal opportunity and equitable treatment. It further
requires departments to make procurement decisions on the basis of value for
money of goods and services to be supplied, and not on the basis of their place
of origin or the degree of foreign ownership or affiliation of the supplier.

New Zealand has a Buy Kiwi initiative but this initiative does not mandate
preference for New Zealand suppliers, rather it promotes policies that will
bring them up to a level where they can be selected on merit. Therefore, public
sector agencies can support the Buy Kiwi initiative by leading through good
competitive procurement procedures that provide full and fair opportunity for
domestic suppliers and setting clear expectations around standards of perfor-
mance. The Industry Capability Network (ICN) can assist agencies to identify
and better understand the capabilities of firms in New Zealand and Australia.

. Is a multinational bidding consortium allowed to submit a bid?

Yes.
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10. In which language do the tenders have to/can be submitted and which

11.

form is required, e.g., written form, fax, e-mail or digital?

Although it is not a stated requirement anywhere that tenders be submitted in
English, for all practical purposes tenders should be submitted in English.

In terms of which form of communication is required, Article 11.21 of the
TPSEPA is titled “Encouraging Use of Electronic Communications in Procure-
ment”. It states that contracting authorities should seek to provide opportunities
for government procurement through the internet or a comparable computer-
based telecommunications network. Similarly the use of electronic means for
the provision of tender documents and the receipt of tenders is encouraged.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Article 11.12 of the TPSEPA requires the contracting authority to publish in
advance a notice of intended procurement which, amongst other things, must
include the time limits for submission of tenders. Article 11.12 further states
that contracting authorities shall provide no less than 10 days between the date
on which the notice of intended procurement is published and the final date for
the submission of tenders.

The tender documents should state whether late tenders will be received, and
on what basis.

As a general rule, a public entity should accept late tenders only if:

(a) it can be certain that there is no possibility of collusion or the late tenderer hav-

ing knowledge of other tenders; and

(b) the late tender conforms to the criteria set out in the tender documents.

The procedure for dealing with late tenders may include:

(a) labelling an accepted tender as a ‘late tender’, time and date stamped;
(b) keeping a late tender which does not meet the criteria on the tender file with the

accompanying envelope, so that it is not considered further; and

(c) advising a tenderer if its tender was received late.

The Rules themselves are silent on whether late tenders will be considered,
however, the general requirement of “fairness and impartiality” in procedures
for receiving, opening and evaluating tenders apply (see paragraph 43 of the
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Rules). This does not rule out discretion to take account of exceptional circum-
stances resulting in a late tender, beyond the control of the tenderer.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Bidders cannot claim reimbursement for the costs of preparing their bid.

In the context of a complaint from a potential bidder, compensation for any
breach of measures implementing government procurement may be awarded
but such compensation is limited to the costs for tender preparation reasonably
incurred by the supplier for the purpose of the procurement (Article 11.20.4 of
the TPSEPA). The procedure for supplier complaints is set out in greater detail
in the answer to question 14 below.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

There is no selection criteria set by law that bidders have to satisfy to in order
to receive the award of a contract. Contracting authorities can establish their
own additional selection criteria (for example, cost, quality, or ability to deliver
on time).

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

There is some limited primary legal protection in New Zealand.

See our comments on ANZGPA and CEP in paragraph 3 above in terms of
Australia and Singapore respectively.

In addition the New Zealand Government has adopted the Rules which are
based on TPSEPA. Relevantly, Article 11.20 of TPSEPA, titled “Domestic Re-
view of Supplier Complaints”, obliges the New Zealand Government to ensure
that its contracting authorities accord impartial and timely consideration to any
complaints from potential bidders regarding alleged breaches of measures in
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place to implement government procurement. Where appropriate the Govern-
ment may facilitate the resolution of such complaints.

The procedure for complaints and for appeals relating to the award or pro-
posed award of a contract depends on the nature of the complaint or appeal.
Generally, bidders are encouraged in the first instance to seek to resolve any
issues with the purchasing department involved. A department may be required
to provide information about its purchasing decisions (possibly under the Of-
ficial Information Act 1982), and the Office of the Ombudsmen may also be
called upon.

Under the Rules, compensation for any breach of measures implementing
government procurement may be limited to the costs for tender preparation
reasonably incurred by the supplier for the purpose of the procurement.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

Information on the conditions for the limited primary protection available to
a potential supplier may be found at www.procurement.govt.nz in the Policy
Guide for Purchasers (Appendix 1: Role of the Ministry of Commerce and
Appendix 2: International Agreements) and in the Frequently Asked Questions
on Procurement Rules: Coverage and Compliance / What Sanctions Apply.
Further information can be found on New Zealand’s government procurement
page on the APEC website:
http://www.apecsec.org.sg/apec/apec_groups/committees/committee_on
trade/government_procurement/resources/new_zealand.html

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Before a contract is awarded, there is doubt as to whether a government agency
intended to create legal relations or was simply reflecting a possible policy
change. For simple contracts for the sale and purchase of goods or other prop-
erty, it will be presumed that the agency intended a binding legal arrange-
ment.

185


http://www.apecsec.org.sg/apec/apec_groups/committees/committee_on_trade/government_procurement/resources/new_zealand.html
http://www.apecsec.org.sg/apec/apec_groups/committees/committee_on_trade/government_procurement/resources/new_zealand.html

Legalink — Public Procurement Law

Once the contract has been awarded, the government agency is as liable to
prosecute or defend breach of contract claims awards as any private citizen.
A breach of contract claim can be established by proving the existence of the
relevant contractual term and its breach. Remedies include damages awards. A
general way to estimate damages awards is to consider what would be required
to put the aggrieved party in the position they would be in if the contractual
term was fulfilled.

17. Can your office:

(a) Give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes.

(b) Represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Yes.

(c) Please name a contact person within your office for questions of public
procurement law!

Mark Lowndes
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Brackhus Dege Advokatfirma ANS

Kinoveien 14
P.O.Box 216
1301 Sandvika
Norway

Tel: + 47 6780 9060
Fax: +47 6780 9061
Website: www.bd.no



1.

ii.

iii.

Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, the legal system in Norway provides specific procedures for the award of
contracts. Through the EEA Agreement Norway is obliged to follow the EU
regulations for award of contracts with EU-wide relevance. In Norway, as in all
member states of the EU, there are several national regulations concerning the
different procurement procedures. However, the domestic legislation still has
to observe multiple standards given by the EU directives. As a consequence,
national regulations for the award of contracts are legislated or adapted ac-
cording to the requirements of the EU directives and the relevant EU standards
have to be considered for the interpretation of Norwegian law.

. Do the procedures for the award of contracts depends on the kind of goods,

services etc. which are to be procured?

The Norwegian law on public procurements applies to all kinds of goods and
services and is superior to secondary law, which regulate the different proce-
dures for the award of contracts. The secondary law distinguishes according
to the type of goods/services that are to be procured. The following national
regulations apply to the following goods/services:

. Public procurements regulation (Forskrift om offentlige anskaffelser”) applies

to goods, services and the carrying out of building and construction works.
Purchase regulations for the utilities sector apply to contracts in the water,
energy, transport and postal services sectors. (“Forskrift om innkjepsregler i
forsyningssektorene (vann- og energiforsyning, transport og posttjenester)®).
Procurement regulations for the defence sector (“Anskaffelsesregelverk for
forsvarssektoren™) apply to goods, services, and material contracts, and to
contracts related to construction and building. The regulations also apply to
contracts on competitive tendering of business, hire, leasing and industrial and
commerce co-operation.

iv. In addition there are some distinct procedure rules in fields of less practical

interest

. Do the procedures for the award of contracts and/or certain procedural

regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?
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Yes, both depend on the estimated value of the public contract. The different
thresholds are laid down in the Public procurements regulation (“Forskrift om
offentlige anskaffelser”) and the Purchase regulations for the utilities sector
(“Forskrift om innkjepsregler i forsyningssektorene (vann- og energiforsyn-
ing, transport og posttjenester)*). The essential thresholds currently amount to
(exclusive VAT):

. Public procurements regulation part I apply to all public contracts with a value

minor than 500.000 NOK, regardless of contract value or type.

Public procurements regulation part I and II apply to contracts with a value
greater than 500.000 NOK but minor than 1,65 million NOK for goods and ser-
vices, and minor than 41 million NOK for building and construction works.
Public procurements regulation part I and III apply to contracts with a value
greater than 1,65 million NOK for goods and services, and greater than 41
million NOK for building and construction works. However, for governmental
public authorities the Public procurements regulation part III apply for goods
and service contracts with a value greater than 1,05 million NOK. The thresh-
old for part III is in accordance with EU threshold.

The Purchase regulations for the utilities sector base on the same system. Part |
apply to all contracts under the regulations regardless of contract value or type.
Part II apply to all contracts with a value greater than 3,3 million NOK for
goods and service contracts, and 41 million NOK for building and construction
work contracts.

. In what way does the contracting authority have to inform the market

about the intended procurement?

Public contracts with a value greater than 500.000 NOK are to be announced
nationally. Contracts with a value greater than 1,65 million NOK for goods and
services, and greater than 41 million NOK for building and construction works
(part IIT of the Public procurements regulation), are to be announced EU-wide.
For the utilities sector, contracts with a value greater than 3,3 million NOK for
goods and services, and 41 million NOK for building and construction work,
are to be announced EU-wide.

Norway has an official website where all public contracts are announced
when obliged by the national regulations. The website is for both nationally
and EU-wide annunciations and is called Doffin. The EU-wide announciations
are in addition forwarded to the official European database for notifications.
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5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No, in order to submit a tender, a bidding consortium may not be required by
the contracting authorities to assume a specific legal form; however, the bid-
ding consortium selected may be required to so when it has been awarded the
contract, to the extent that this is necessary for the satisfactory performance of
the contract.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and-
subcontractor or as bidding consortium?

Yes, both are possible.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

It is not required that a bidder or its sub-contractor have a registered office or
branch office in Norway, therefore, a bidder theoretically can act completely
from abroad. From experience, it makes sense for the award of a contract and
for the satisfactory performance of the contract to have a temporary office in
Norway, at least on the occasion of the award of the contract.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

In Norway contracting authorities may — as far as the objective of the contract
requires — request evidence from domestic and foreign bidders. There are no
general additional aspects that foreign bidders have to consider.

9. Is a multinational bidding consortium allowed to submit a bid?

Yes, that is possible.
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In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The contracting authority shall state in the contract notice which language(s)
they accept for the tenders.

Tenders have to be in writing, signed, enclosed and labeled, and handed in
directly or by post. The tender may also be submitted electronically or by fax,
provided that the contract notice allows it.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

All bidders are to be provided “adequate” time, so that all receive a fair chance
to calculate their bid and to fulfil the formal requirements of the award of the
contract. In the case of open procedures for public supply/service contracts, the
minimum time limit for the receipt of tenders shall be 45 days from the date
on which the contract notice was announced. In the case of restricted and other
procedures for public supply/service contracts, the minimum time limit for the
receipt of tenders shall be 30 days.

Other time limits may apply under specific circumstances and in urgent cases
when it is not possible to use the principal time limit.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

As a general rule, bidders can not claim reimbursement for the cost of submit-
ting a bid. This may be different if the contracting authority demands drafts,
designs, drawings, calculations etc. as part of the bid. If this is the case it will
be stated in the contract notice or in the specifications valid for all bidders.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority

establish its own additional selection criteria?

Norwegian bidders are obliged by law to hand in tax certificates for tax and for
value added tax (VAT).
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For work that will be carried out in Norway the bidders are obliged by law
to present a personal statement guaranteeing the fulfillment of Norwegian re-
quirements according to health, environment and safety set by law.

In addition the contracting authority may establish its own selection criteria
to select those bidders who demonstrate their suitability to perform the contract
in terms of their economic and financial standing, as well as their professional
and technical knowledge and ability.

When preparing a tender the bidder must be sure to submit all required an-
swers, references/documents concerning the selection criteria completely and
as requested. Otherwise, the bidder might be excluded due to formal reasons.
These rules are very strict and even small nonconformities may lead to exclu-
sion of the tender.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes, all bidders may complain to the contracting authority that its rights were
violated by alleged non-compliance with the provisions governing the award of
contracts. The non-compliance might concern general aspects of the procedure,
aspects of the specifications or other supplementary documents.

The contracting authority is obliged to inform all bidders before signing
the contract, and to give them a reasonable time limit to complain against the
award of the contract. There is no fixed time limit but it should be at least 10
days.

Unless the contracting authority takes remedial action concerning the claimed
unlawful measures, the bidder may take legal proceedings against the contract-
ing authority to stop the signing of the contract.

If the contract is already signed or the complainant has sufficient time before
the signing, a possibility is to complain to The Complaints Board (Klagen-
emnda for offentlige anskaffelser). This board is only an advisory body but in
most cases the contracting authority live up to their decisions. Regardless of
the bidder complaining to this board or not, the bidder may take legal actions to
establish if the contracting authority has violated the existing provisions or not.
The legal proceedings may include an indemnity claim against the contracting
authority.
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If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

Bidders that don’t satisfy the selection criteria and get excluded from the con-
test can complain against the decision. If the complain is not accepted the ex-
cluded bidders can complain to The Complaints Board or take legal actions. If
necessary, the complainant may — under certain legal conditions — request the
court of justice for temporary precautionary measures to postpone the signing
of a contract until the exclusion question is settled. For the utility sector it is
not possible for the court of justice to postpone the signing of a contract, but
the court may sentence a conditional fine to try to prevent a potential infringe-
ment.

The same legal protection exists after the contract has been awarded. The
competitors get more or less 10 days to complain after receiving the award
letter.

This primary legal protection does not depend on criteria such as certain
thresholds or the kind of goods, services etc.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

After the contract has been signed, the only two options are either to complain
to The Complaints Board or to take legal actions. In case of a lawsuit the plain-
tiff may claim for compensation.

In order to receive compensation, it has to be proven that the contracting
authority has infringed the regulations and that the plaintiff has been inflicted
a financial loss as a result of the infringement.

Can your office

Give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?
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Yes, at our office we have a number of lawyers with extensive experience in
the field of public procurement, both from the contracting authority and the

supplier’s point of view.

— Represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Yes, our office has the competence to represent foreign clients in procedures
for the award of contracts before all public offices/courts in Norway.

— Please name a contact person within your office for questions of public
procurement law!

Contact person: Per O. Bjernsen, bjornsen@bd.no
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Rosas y Rosas

Via Espana 122 - Oficina 1600
Edificio Banco de Boston
Apartado 8240

Panama 7

Tel: (507) 264 9177

Fax: (507) 264 0269

E-mail: jerosas@rosaslaw.com
Web site: www.rosaslaw.com



1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Indeed. A new Law on Public Contracting was enacted in 2006 with the pur-
pose to improve on the previous legislation regarding public procurement and
to adapt to changes in the technological sector by using the Internet to publi-
cize public bids.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

The differences in the procedures are mainly based on the amount of the bid,
rather than the type of products.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

The thresholds are the following:

— For purchases of up to US$30,000, minimal formalities;

— The Ministry of Economy and Finance approves direct purchases of up to
US$300,000, rather than through a public act;

— The National Economic Council (certain Ministers of the Cabinet) between
US$300,000 and US$3,000,000;

— The Cabinet approves direct purchases over US$3MM.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

Via Internet. The site is http://www.panamacompra.gob.pa/

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

There is no distinction between natural and juridical persons in Panama. How-

ever, in practice the requirements of past experience, size of the purchase, or
other conditions are sometimes met only by established enterprises.
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Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Bidders can submit offers as part of a consortium or loose joint venture, created
only for the purpose of submitting their proposal, in which each will contribute
specific qualifications to complement the other members. It is established that
each member will be individually responsible for the obligations arising out of
the proposal or the contract itself. The members shall designate a person who
will represent them in the different instances of bidding and formalization of
a contract.

. Do potential bidders interested in the contract need to have a registered

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

While there is not an obligation to potential bidders to have a registered of-
fice or branch office in the country, they shall provide the documentation that
reflects their existence abroad and appoint a representative who will sign and
submit the proposal, as there is a formal act in which the proposals will be
received and opened.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

As commented above, proposals cannot be submitted from abroad and there is
typically no preference to domestic bidders.

. Is a multinational bidding consortium allowed to submit a bid?

Bids from multinational consortia are allowed and in cases of complex projects
encouraged according to the conditions of a bid.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?
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The official language in Panama is Spanish, but the authorities will allow, es-
pecially in the prequalification stage, that documents pertaining to experience
and previous performance of the bidder be submitted in English language. It is
submitted in text along with a digital copy.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

The place and time for prequalification documents, or the bid itself, are clearly
expressed in the procurement documents.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Bidders cannot claim for reimbursement of the costs involved in preparing
their bid except for the fee that was paid to obtain the terms and conditions of
the bid, but only if a proposal is submitted.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

There are general selection criteria established by law, and specific ones that
the contracting authority will include in the terms and conditions prepared for
a particular bid.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

There are legal actions that can be filed before the contract is awarded, or after-
wards. In the first case (Accion de Reclamo) it will be a more straightforward
procedure before the Directorate of Public Contracting, and in the second case,
(Recurso de Impugnacion) before the Administrative Tribunal of Public Con-
tracting (formed by several Magistrates). In both cases, the party that alleges
wrongdoing will submit evidences and arguments that sustain its allegation. In
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the case of the latter a bond equal to 10% of the proposal — without exceeding
US$100,000 -, will be required.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The primary legal protection (Accion de Reclamo), is not subject to any par-
ticular condition, besides the need to be filed prior to the granting of the con-
tract.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

For the filing of secondary legal protection (Recurso de Impugnacion), there
are no further conditions beyond the posting of a bond, as explained above.

Can your office

give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

We are in position and do provide legal advise on a regular basis to foreign
clients in the steps leading to the submitting of proposals in public bids.

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

We have represented clients seeking legal remedies after a proposal has been

submitted, or a public contract has been granted, as well as during the execu-
tion of a contract for claims submitted by any of the parties.
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— Please name a contact person within your office for questions of public
procurement law!

Juan Carlos Rosas
Rolando Guevara

201



Peru

Estudio Grau

Av. Santa Maria 110 - 140
(Miraflores, L 18), Lima
Peru

Tel: (51-1) 422-0830
Fax (51-1) 440-6158
www.estudiograu.com
legal@estudiograu.com



1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes it provides for specific procedures for award of contracts by contracting
authorities. In effect the Peruvian Constitution establishes that contracting of
public works, services and acquisition of goods must be carried out by bidding
process. It abides by a specific bill of law and its regulation, which provides
for each process at different levels and items, requirements and procedures to
be followed, and the content of the contracts, guarantees and mechanisms to
solve disputes. The law also contemplates exemptions to this principle, based
fundamentally in cases of emergency, national defense, amounts and other
punctual cases.

Government procurement is subject to a Law on State Contracting and Pro-
curement and its regulations.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes, in general terms yes. However, the law provides for different requisites
and guarantees depending on whether the procurement is of goods, services,
consultancy and public works.

Also, in case of commodities or standard services, the procurement can be
made by an auction either in presence or through internet.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes it will depend on the value of goods and services, as outlined in the Annual
National Budged, which will establish the range of values to be considered to
apply the different procedures to be applied.

Each year the Budget Law provides for the thresholds of government pro-
curement. Under the Budget Law for 2008, Law N° 29142 the acquisition of
goods and supplies require a tender if the amount exceeds USD 161,724.00 and
direct award if less. For services and consulting, “public competition” will be
required if the referential value exceeds USD 72,414.00. direct award may be
made for lesser amounts.the contracting of public works require a “public ten-
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der” when the referential value is equal to or higher than US USD 410,345.00
and direct award if the referential value is less than USD 410,345.00.

. In what way does the contracting authority have to inform the market
about the intended procurement?

The way to inform the market will be at the time of announcing public the bid-
ding basis which will follow the provisions of the law and regulation, unless
direct awards when there is an exemption to the process.

The announcement is made by the SEACE the Electronic System for the
Procurement and Contracting of the State and any other means available and
provided for by the tender documents.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No. A potential bidder will not need a specific legal form.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Bidders can submit joint offers as a consortium but there are formalities to be
met, such as a consortium agreement and the joint and several responsibility.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Bidders must be registered as a chartered supplier before the Registry of Sup-
pliers to the State at CONSUCODE the Superior Council for the Contracting
and Procurement of the Peruvian State.

There is no legal obligation to have a branch office in Peru. In certain cases
this is not a prior requirement but when the award has been granted.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
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ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

No. It will not be possible under a bidding process. It will be possible to submit
an offer but it will have to abide to the requirements of the law and Regulation,
which calls for at least a domiciled representative.

. Is a multinational bidding consortium allowed to submit a bid?

Multinational bidding consortium can submit bids as long as they comply with
the legal requirements.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The tenders are always in Spanish, except for documentation and supporting
literature which can be in English, and if in other language, translated at least
into English. It is common for the Government to request translation of the
documents.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Each tender procedure can establish its own submission rules. Bids will be
submitted to the contracting authority as per the published schedule of each
process.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

No. Each bidder will have to assume at its own expense and risk their cost in
preparing and submitting the bid.

Are there any selection criteria set by law that bidders have to satisfy to in

order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?
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According to the law and its regulation, the selection criteria can be economic
and/or technical. The technical offer evaluation criteria is provided for in the
Law in general terms, however each process may set their specific selection
criteria usually based on points and percentage of evaluation set forth in ad-
vance.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection) ? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

In the case the tender process provides for a prequalification stage, some pro-
cedures admit the possibility of filing a claim against a prequalification ruling
admitting as a bidder a competitor.

Any bidder is entitled to file a complaint against the awarding to a competing
bidder based on legal or technical grounds. Any bidder can question or place
an appeal against the proposed award merited of legal or technical issues duly
supported, but placing a guarantee.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured ? If so, what are the conditions?

In case primary legal protection under a prequalification stage of the tender
procedures the conditions will be specifically set in the bidding terms. A place-
ment of a guarantee in the form of a bank bond is mandatory.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

There will be legal protection against the award granted on the grounds of
default or non compliance to the bidding terms, and such protection will con-
sist in the claim or appeal within the bidding process under the administrative
tribunal before CONSUCODE. In case of a secondary protection, it will have
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be submitted to and resolved by an Arbitration Tribunal which is the mandatory
process established by Law.

17. Can your office

— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

Estudio Grau is involved in assisting foreign clients who participate in bidding
process, is involved in defending their interest and in supporting their claims
through the whole process, whether under the administrative stage or be the
arbitration tribunal.

Kindly contact any one of Alberto Musso, Javier Ballon Landa, Luciano
Barchi or Victor Avila
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes.

Procedures of awarding public procurements are set forth in the Act of 29
January 2004 — Public Procurement Law (“Public Procurement Law”’). Domes-
tic legislation has to be in accordance with the EU Directives 2004/18/EC and
2004/17/EC (and other EU regulations in this area).

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Partly they do.

According to the Public Procurement Law two primary procedures (namely
open tendering and restricted tendering procedures) apply in case of any type
of goods/services. However, several specific procedures for awarding contracts
apply to specific type of goods/services that are to be procured (for example:

(i) direct-award contract procedure applies where among others supplies, services
or construction works may be provided by only one contractor for technical
reasons or for reasons connected with the protection of exclusive rights,

(i) the request for prices procedure or the electronic bidding procedure applies
where the object of the contract is that of supplies or services generally avail-
able and fixed quality standards, while the contract value is less than EUR
133,000 (for the contract for supplies or services) and EUR 5,150,000 (for the
contract for construction works);

(iii) sectorial contracts procedure applies where the contract relates to the following
types of activities: exploring, prospecting for or extracting natural gas, crude
oil and its natural derivatives, lignite coal, anthracite coal and other solid fuels;
the management of airports, maritime or inland ports and their provision to air,
sea and inland carriers; the creation of networks intended to provide public
services connected with the production, transport or distribution of electricity,
gas or heat, or supply of electricity, gas or heat to such networks or manage-
ment of such networks; the organization of networks intended to provide pub-
lic services connected with the production or distribution of drinking water or
supply of drinking water to such networks or management of such networks;
the operation of networks providing public services in the field of transport
by railway, tram, trolley bus, cable car or automatic systems; the operation of
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networks providing public services in bus transport and provision of postal
services.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Public Procurement Law does not apply to contracts not exceeding the equiva-
lent of EUR 14,000.

The provisions of the Public Procurement Law envisage a wide spectrum of
facilitations with respect to the proceedings for award of contract, where the
value of contract is lower than EUR 133,000 (in same cases EUR 206,000 or
412,000 depending on the status of the awarding entity) and or for construction
works is lower than EUR 5,150,000. The above facilitations refer in particular
to: the time limit for submission of tenders, the time limit for submission of
requests for participation in the proceedings, obligatory provisions of the speci-
fication of essential terms of the contract, bid bond, initial tenders and indica-
tive tenders and the provisions of law referring to appeals and complaints.

Notices should be dispatched to the Office for Official Publications of the
European Communities where the value of the public contract for supplies or
services is equal to or exceeds EUR 133,000 (in same cases EUR 206,000 or
412,000 depending on the status of the awarding entity) and or for construction
works is equal to or exceeds EUR 5,150,000.

The awarding entity shall not conclude a procurement agreement until the final
resolution of the protest. The protest is regarded as finally resolved:
(i) if no right to appeal exists — upon the resolution of the protest by the awarding
entity,
(ii) where no appeal has been lodged — upon the expiration of time limit for sub-
mission of appeals,
(iii) in the event an appeal has been lodged:
— on the date of delivery of the ruling ending the appeal proceedings or
— on the date of the issue of the judgment ending proceedings in the case by
the circuit court or upon the time limit for lodging a complaint, if the value
of the contract for construction works is equal to or exceeds the expressed in
zlotys equivalent of EUR 20,000,000 and for supplies or services — of EUR
10,000,000.
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4. In what way does the contracting authority have to inform the market
about the intended procurement?

Publication in the official bulletin — Biuletyn Zamdwien Publicznych (the
Public Procurement Bulletin) is compulsory irrespectively of the thresholds.
Awarding authority will place notices of initiated proceedings and concluded
agreements on the Public Procurement Office’s Internet portal and its own web
site, as well as in a publicly accessible place at its seat. The awarding authority
is also obliged to publish the specification of essential terms of the contract on
its web site.

Notices, referred to in the Act, have to be dispatched to the President of the
Office or the Office for Official Publications of the European Communities
for the publication respectively in the official bulletin - Biuletyn Zamowien
Publicznych (the Public Procurement Bulletin) or the official bulletin - Official
Journal of the European Union. Notices should be dispatched to the Office for
Official Publications of the European Communities if the value of the public
contract for supplies or services is no less than EUR 133,000 (in some cases
EUR 206,000 or EUR 412,000 pending on the status of the awarding entity)
and for construction works no less than EUR 5,150,000.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

In principle all forms are acceptable. However, to compete for a contract a
bidder may be required by statutory law to be authorized to perform specific
activities or acts.

It means that services or constructions of specific character may imply that
the supplier thereof must have a specific legal form. For example for banking
activity in Poland a joint stock company form is required.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Contractors may compete for a contract jointly. One of the members of the
consortium needs to be appointed as proxy representative to contract and to op-
erate the contract. When a bid of joint contractors has been selected the award-
ing authority may request an agreement regulating the cooperation of those
contractors prior to the conclusion of the public procurement agreement.
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As regards the subcontractors, the rules of the proceedings provide, in practice,
for obligation of the contractors to stipulate subcontractors that would be en-
trusted with a part of the contract.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Polish law does not require to have a registered office or branch office in Po-
land for the purposes of the awarding procedure. Therefore, it is possible to
submit a tender for the contract directly from abroad. From the European law
perspective it is fully compliant with the general rule regarding freedom of
competition; any restrictions referring to the status or nationality of the poten-
tial contractor must have in regard the mentioned rule. Exceptions could only
be justified on the basis of the public interest or security.

However, in the case of contracts in the sector field (see point 2 section (iii)
above), the awarding entity may reject the tender for a contract for supplies
where the share of goods originating in the member States or states with which
the Community concluded agreements on equal treatment of entrepreneurs is
less than 50 per cent, if the awarding authority envisaged this in the specifica-
tion of essential terms of a contract.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

According to the relevant provisions of the Public Procurement Law the award-
ing authority may request from (domestic and foreign) contractors only dec-
larations and documents necessary to conduct proceedings. Declarations and
documents proving compliance:

(i) with conditions for participation in the proceedings,

(i) of the offered supplies, services or construction works with the requirements
specified by the awarding authority shall be indicated by the awarding entity
in the contract notice, the specification of essential terms of the contract or the
invitation to submit tenders.
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The types of documents which the awarding authority may require from the
contractor and the format thereof are specified in the regulation of the Council
of Ministers.

. Is a multinational bidding consortium allowed to submit a bid?

Yes, that is possible.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Contract award proceedings should be in writing in the Polish language. In
particularly justified cases the awarding entity may agree to the submission of
a request for participation in contract award proceedings, declarations, bids and
other documents also in a language commonly used in international trade or the
language of the country where the contract is to be awarded.

In the proceedings declarations, requests, notices and information should be
delivered by awarding entity and bidders, at the awarding entity ‘s option, also
by fax or by electronic means.

In one of the specific award procedures, namely electronic bidding, the bid
must be submitted in an electronic form and provided with a safe electronic
signature verifiable using a valid qualified certificate (otherwise being void).
The rules governing safe electronic signature are set forth in the Safe Elec-
tronic Signature Act of 18 September 2001 (Official Journal No. 130 position
1450 with amendments).

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

In general, the awarding authority is entitled to set the time within which bids
have to/can be submitted. Nevertheless the awarding entity is obliged to follow
the time boundaries stipulated in the Public Procurement Law.

The time required for the submission of bids to the contracting authority
varies with regard to the specific contract award procedure provided for in
the Public Procurement Law. In respect to the primary procedure for award-
ing contracts, namely open tendering, the Public Procurement Law sets forth
that where the value of the contract for supplies or services is less than EUR
133,000 (in same cases EUR 206,000 or EUR 412,000 depending on the sta-
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tus of the awarding entity) the minimum time period is 7 days from the date
of dispatch of the contract notice to the President of the Office and where the
value of the construction works is less then EUR 5,150,000 the minimum time
period is 20 days from the same starting day. Where the value of contract is
equal to or exceeds the amounts specified above the time limit for submission
of tenders shall not be less 40 days from the date of transmission of the contract
notice to the Office for Official Publications of the European Communities by
electronic means or 47 days from the date of dispatch of the notice to the Office
for Official Publications of the European Communities in a manner other than
specified above.

In relation to the restricted tendering procedure (the second primary proce-
dure), the minimum time periods are, respectively, 7 and 14 days (where the
value of the contract for supplies or services is less than EUR 133,000 (in same
cases EUR 206,000 or EUR 412,000 depending on the status of the award-
ing entity) and where the value of the construction works is less then EUR
5,150,000) and 40 days from the date of dispatch of the invitation to submit
tenders (where the contract value is equal to or exceeds the amounts specified
above).

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

As a general rule, bidders can not claim reimbursement for the cost of submit-
ting a bid. However, in the event of cancellation of the contract award pro-
ceedings result form events brought about by the awarding entity, bidders who
submitted admissible (proper) bids shall be entitled to claim reimbursement of
the reasonable costs of participation in the proceedings, and in particular, the
costs incurred for the preparation of the tender.

The awarding entity may also include in the specification of essential terms
of contract the amount of reimburse costs of participation in the proceedings.
Please note that reimbursement is not obligatory, and in practice such provision
of the specification of essential terms of contract

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Eligible to compete for contract shall be bidders who:
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(1) are authorized to perform specific activities or acts, where the obligation to

hold such authorization is imposed by the statutory law,

(i1) have the necessary knowledge and experience as well as technical potential and

persons at their disposal able to perform a contract,

(iii) are in an economic and financial position ensuring the performance of a con-

tract,

(iv) are not liable to exclusion from contract award proceedings (excluded from

14.

the proceedings shall be among others: bidder who during the past 3 years
prior to the initiation of the proceedings have caused damage by failing to
perform or by improper performance of a contract and the damage had not
been voluntarily remedied by the date of the initiation of proceedings, unless
non-performance or improper performance was the result of circumstances for
which the bidder was not liable; bidder against whom liquidation proceedings
have been opened or whose bankruptcy has been declared; bidder who are in
arrears with payment of taxes, charges of social insurance or health insurance
premiums; bidder who or whose members have been validly sentenced for
specific crimes; bidder who provided false information influencing a result of
the proceedings; bidder who has failed to submit the declaration concerning the
compliance with conditions for participation in the proceedings or documents
confirming the dame or the submitted documents contain errors; bidder who
has failed to pay deposit).

The awarding entity may not specify conditions for participation in the con-
tract award proceedings in a manner, which could prejudice fair competition.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

According to the Polish Public Procurement Law, the bidder (both domestic
and foreign) whose legal interest in obtaining a contract has been or may be
prejudiced as a result of the infringement by the awarding entity of the provi-
sions of the Public Procurement Law, shall be entitled to three types of legal
protection measures, i.e. protest, appeal and complaint. The later measure may
be exercised by the bidder if the former has not reached in the bidder’s opinion
to the satisfactory decision.
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A protest may be lodged to the awarding entity against the contents of the
contract notice, acts performed by the awarding entities in the course of pro-
ceedings and in the event of an omission by the awarding of an act it is bound
to perform under the Public Procurement Law. The protest may be lodged
within 7 days of the date on which the contractor became aware or may have
become aware of the circumstances constituting the basis of lodging thereof.

An appeal may be available against the resolution of the protest. The appeal
should be submitted to the President of the Public Procurement Office within 5
days of the dates of receiving the resolution of the protest or the expiry of the
time limit for the resolution of the protest.

The judgment ending the appeal proceedings may be complained against to
the court. Complaints shall be submitted with the circuit court (Sad Okregowy)
having the jurisdiction over the place of residence of the awarding entity; it
shall be submitted through the President of the Public Procurement Office
within 7 days of the delivery of the judgment ending the appeal proceedings.

No appeal against the court judgment is available to the higher court.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

Where the value of the contract does not exceed EUR 133,000 (in same cases
EUR 206,000 or 412,000 depending on the status of the awarding entity) or, for
construction works, EUR 5,150,000, there is only one legal protection measure
(see point 14 above) available i.e. a protest.

As regards the procurements which do not reach the above thresholds, a
resolution of the protest by the awarding authority is final and shall not be a
subject of judgment of any independent authority.

The legal protection measures may not be submitted against a decision of a
jury of a contest' concerning evaluation of contest projects and the selection of
the contest projects.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?
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After the contract has been awarded the bidders may exercise the following
rights:

(i) they may demand the annulment of the concluded contract, if the party thereto
or another participant of the public procurement proceeding or any person act-
ing in the agreement with them have affected the result of the proceeding con-
trary to the provisions of law or public decency (the above entitlement expires
after a lapse of one month from the day when the entitled person obtained the
information of the existence of the reason for the annulment, not later however,
then one year from the day when the contract was concluded),

(i1) they may claim for damages at civil court (the claim might be successful on the
condition that (i) there is evidence of an act contrary to the law, (ii) the bidder
claiming suffered damage and (iii) there is evidence of a causation between the
violation of law and the damage.

17. Can your office
(i) give legal advice to foreign clients concerning the relevant formal condi-

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

(i) represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

(iii) Please name a contact person within your office for questions of public
procurement law!

Yes, our office:
(i) advises foreign clients on the formal conditions for preparing a proper bid, etc.
and assists in the procurement procedure in Poland,

(i) represents foreign clients in the procedures for the award of contracts, as well
as in the primary and secondary legal protection procedures before all public
offices/courts in Poland,

(iii) Contact persons within our office for questions of public procurement law are
Anna Cudna-Wagner (acudna@furtek.pl) and Maciej Gawronski (mgawron-
ski@furtek.pl).

'A contest is a public promise in which by a public notice the awarding entity promises a prize for the
execution and transfer of rights to the contest project selected by the contest jury, in particular
in the fields of spatial planning town planning, architecture and construction planning and data
processing
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1. Does your legal system provide specific procedures for the award of con-
tracts for contracting authorities?

Yes, the legal system in Portugal provides specific procedures for the award of
contracts. In Portugal, as in all member states of the EU, there are several na-
tional regulations concerning the different procurement procedures transposing
the EU directives on the award of contracts.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes, there are several types of procedures depending on the kind of goods,
services etc. which are to be procured.

For instance, nowadays the award of public works and the award of public
supplies and services have different regimes.

There are, essentially, two public procurement legal regimes:

— The Decree-Law n.° 59/99, of 2 March, which is the legal regime of the award
of public woks;

— The Decree-Law n.° 197/99, of 8 June, which is the legal regime of the award
of public supplies and services;

The award of public works, supplies and services in the water, energy, and
transport and telecommunication sectors (the special sectors) has a special re-
gime — the Decree-Law n.° 223/2001, of 9 August. The general regime laid
down in the Decree-Law n.° 59/99, of 2 March, and in the Decree-Law n.°
197/99, of 8 June, is the supplementary law applicable to this contracts.

There is also a special regime for the award of contracts covered by article
296.° of the Treaty establishing the European Community (TEC), i.e. contracts
for the purchase of products which are intended for specifically military pur-
poses, laid down in the Decree-Law n.° 33/99, of 5 February. The general re-
gime laid down in the Decree-Law n.° 197/99, of 8 June, is the supplementary
law applicable to this contracts.

It is foreseen that the new code of public procurement and government con-
tracts will come into force until the end of 2007 transposing the EU Directive
2004/18/EC on the coordination of procedures for the award of public works
contracts, public supply contracts and public service contracts of 31 March
2004 and the EU Directive 2004/17/EC of 31 March 2004 coordinating the
procurement procedures of entities operating in the water, energy, transport and
postal services sectors of 31 March 2004.
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3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, both depend on the estimated value of the public contract. If the public
contracts have an estimated value greater than specific thresholds laid down
in the Directives 2004/18/EC and 2004/17/EC, as amended by the Commis-
sion Regulation (EC) n.° 2083/2005, of 19 December and Regulation (EC) n.°
1422/2007, of 4 December 2007, the procedures apply. The essential thresh-
olds currently amount to
(1) EUR 5.150.000 - for public works contracts;

EUR 1.000.000 - for lots of a public works contract;

(i) a) EUR 133.000- for supply/service contracts of public institutions;
EUR 80.000 - for lots;

(i) b) EUR 206.000 - for all other public supply/service contracts;
EUR 80.000 - for lots;

(ii1) EUR 412.000 - for public supply/service contracts in the sector field (water,
energy, and transport sectors);

4. In which way does the contracting authority have to inform the market
about the intended procurement?

Public contracts which have a value, net of Value Added Tax (VAT), estimated
to be equal to or greater than said thresholds have to be awarded EU-wide,
i.e. they have to be announced in the Supplement to the Official Journal of the
European Union (OJEU). The contracts in principle have to be awarded by ap-
plying the “open procedure”, i.e. for an unlimited number of tenderers.

5. Does an undertaking which is interested in the contract need to have a
specific legal form to submit a tender?

No, in order to submit a tender, a bidding consortium may not be required by
the contracting authorities to assume a specific legal form; however, the bid-
ding consortium selected may be required to do so when it has been awarded
the contract, to the extent that this change is necessary for the satisfactory
performance of the contract. This is normally not the case.
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6. Are undertakings allowed to submit joint offers, e.g. as general contractor
and subcontractor or as bidding consortium?
Yes, both are possible.

7. Do undertakings interested in the contract need to have a registered office
or branch office in your country or is it possible to submit a tender for the
contract directly from abroad?

Legally it is not required that the tenderer or its sub contractor has a registered
office or branch office in Portugal, therefore a tenderer theoretically can act
completely from abroad. From experience it makes sense for the award of a
contract and for the satisfactory performance of the contract to have temporar-
ily an office in Portugal, at least on the occasion of the award of the contract.

8. If in your country it is possible for foreign undertakings to submit a ten-
der for a contract with a contracting authority directly from abroad, does
the foreign undertaking have to consider certain additional aspects, such
as having to provide certain supporting documents and have foreign and
domestic undertakings equal rights in the procedures for the award of
contracts?

There can be no discrimination between national undertakings and the ones
which have the nationality of or are established in other member states of the
EU, as laid down in the TEU. The same rule applies to the undertakings which
have the nationality of or are established in one of the contracting parties of the
Agreement on the European Economic Area or of the World Trade Organisa-
tion, as laid down in the respective treaties.

The foreign undertakings must produce the same documents as the national
ones. In fact, awarding authorities may — as far as the object of the contract it
requires — request evidence from national and from foreign tenderers,

(i) that the tenderer does not employ a person who is convicted due to a certain
offense, which indicates the unreliability of this person and therewith of the
tenderer;

(i1) concerning registration in the professional or commercial register in the coun-
try of origin;

(iii) that the taxes and duties as well as the social insurance contributions are duly
paid by the tenderer;
(iv) bank inquiry;

221



Legalink — Public Procurement Law

(v) concerning liability insurance;
(vi) concerning financial statements or an abridgement of it, if a publication is pro-
vided in the country of origin;
(vii) concerning declarations overall turnover of the tending undertaking as well as
the turnover in a special field, which is matter of the award of the contract;
(viii) that the tenderer deposits an amount as a security to grant the proper fulfillment
of the contract
These documents produced by a foreign undertaking must be issued by the
competent authorities of the country of origin.

9. Is a multinational bidding consortium allowed to submit a tender?

Yes, that is possible.

All members of a bidding consortium have to be stated and one of them
needs to be appointed as proxy representative to contract and to operate the
contract.

10. In which language do the tenders have to/can be submitted and which
form is required, written form, fax, e-mail or digital?

The tenders must be presented in Portuguese. It is possible, though, to submit
a tender in a foreign language in the condition that it is accompanied by certi-
fied translation. Sometimes it is allowed that documents related to technical
specifications may be presented in English or Spanish.

In general, tenders must be submitted in writing and can be sent through the
mail or directly delivered in the awarding authority services.

11. Are there any legal regulations within which term tenders have to/can be
submitted to the contracting authority?

In general, the time limit for the submission of tenders is fixed taking into ac-
count factors such as the nature and characteristics of the contract.
The minimum time limit for the submission of tenders laid down in the Decree-
Law n.° 197/99, of 8 June, which is the legal regime of the award of public
supplies and services is:

(1) 52 days, when the invitation to tender has to be publishes in the OJEU from the
date on which the notice was sent — the minimum time limit can be diminished
to 36 days if an indicative notice is published;
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(i1) 15 days, in other cases, from the date on which the notice in published in the

Official Journal of the Republic of Portugal (“Didrio da Republica”).

The minimum time limit for the submission of tenders laid down in the Decree-
Law n.° 59/99, of 2 March, which is the legal regime of the award of public
woKks is:

(1) 52 days, when the invitation to tender has to be publishes in the OJEU from the

date on which the notice was sent — the minimum time limit can be diminished
to 36 days if an indicative notice is published;

(i1) 30 days, in other cases, from the date on which the notice in published in the

12.

13.

Official Journal of the Republic of Portugal (“Diario da Republica”).

The minimum time limit for the submission of tenders laid down in the De-
cree-Law n.° 223/2001, of 9 August, which is the legal regime of the award of
public works, supplies and services in the special sectors, is 52 days, when the
invitation to tender has to be publishes in the OJEU from the date on which the
notice was sent — the minimum time limit can be diminished to 22 days if an
indicative notice is published.

Can the tenderers claim their costs for preparing the tender? If so what
are the conditions for and up to which amount a reimbursement can be
claimed?

As a general rule the tenderers can not claim a reimbursement for their submit-
ted tender. This may me different if the contracting authority demands drafts,
designs, drawings, calculations etc. which are typically asked only for value. In
this case an adequate reimbursement will be set in the specifications valid for
all tenderers and each candidate who has submitted a tender, together with the
required supplementary documents, may claim this compensation.

Are there any selection criteria set by law that tenderers have to satisfy in
a procedure for the award of a contract and can the contracting authority
establish its own additional selection criteria?

Yes. The contracting authority may only take into account those tenderers who

are suitable to perform the contract by complying with the criteria of economic
and financial standing, of professional and technical knowledge and ability.
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For this purpose the contracting authorities may set several questions which
in general are to be answered by the tenderers. The answers often have to be
supported by references.

When preparing a tender the tenderer must pay close attention to produce all
answers, references and documents concerning suitability criteria, completely
and as requested. Otherwise the tenderer might be excluded due to formal rea-
sons. One should point out that — other than before — the contracting authoritiy
may not show any tolerance even in case of only small nonconformities.

Does your legal system provide legal protection against an alleged award
of a contract favoring a competing tenderer even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
roughly explain the proceedings. Is such a primary legal protection appli-
cable for foreign tenderers without any restrictions?

The public procurement legal regime provides for a hearing of the parties con-
cerned prior to the awarding of the contract.

This means that the awarding entity must make referral of the draft decision
to award (or not) the contract to all candidates whose bid has been accepted.

The candidates have the minimum of 5 days to submit their observations on
the draft decision.

The awarding entity can only award the contract after hearing the parties
concerned and weighting their arguments in favour or against the decision.

If, after that, the awarding entity awards the contract in accordance with the
draft decision, the candidates can challenge the legality of such decision.

A party can file a petition for judicial review of awarding of a contract within
a month after the date on which the decision to award was notified.

Judicial review may have suspensive effect on the contract award procedures,
postponing the signature of the contract, upon request by the concerned party.

If primary legal protection exists in your country, does depend on certain
conditions, p.e. certain thresholds or the kind of goods, services etc. which
are to be procured? If so, which are the conditions?

In public tenders the awarding entity must always conduct a hearing of the con-
cerned parties before the awarding of a contract, irrespective of the thresholds
or the kind of goods, services etc..

The same can be said of the possibility of judicial review.
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If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, which are the principal conditions which
have to be presented before a court to be able to be awarded the dam-
ages?

As stated in the answer to question (15) there is a mandatory hearing of the
concerned parties in the Portuguese legal regime, which constitutes a primary
legal protection of the biding parties. It is also possible to file a petition for
judicial review of the awarding of the contract and ask for damages and lost
profits on the grounds and to the extent that they were caused by an unlawful
award of a contract.

If and to the extent to which a tenderer suffers damages due to a irreversible
act contrary to public procurement law, in principle he can claim for damages
at civil court. The claim might be successful provided that (i) there is evidence
of an act contrary to public procurement law, which is a violation of (ii) a
provision that protects tenderers and (iii) through this the tenderer who is sup-
posed to be protected by the provision is affected. In practice it is very difficult
to evidence the causation between the violation and the caused damage.

Can your office

give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Please name a contact person within your office for questions of public
procurement law!

Our Office offers legal assistance in this field to public and private Clients dur-
ing both the pre-contractual process and the lifetime of the contract itself, in-
cluding the drafting of procedural documents (tendering programmes, contract
specifications and other relevant documents) and the drawing up of tenders, the
follow-through of the entire procedure, including the public opening of tenders
and the drafting of other acts leading to the formation of contacts, the negotia-
tion of contracts. Our Office also gives assistance during the process of approval
by the Court of Auditors and intervenes in dispute resolution in court, before any
jurisdiction or in arbitration or other alternative forms of dispute resolution.
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Government Emergency Ordinance no. 34 of 2006 on the Award of Public
Contracts, Public Works Concession Contracts and Services Concession Con-
tracts (“GEO 34”) reflects the main provisions of the relevant EU Directives
in the public procurement area.
GEO 34 regulates the specific procedures to be followed for the award of the

procurement contract, as follows:

(i) Open public tender - takes place in a single stage and any interested provider
can submit a tender;

(i1) Limited public tender - consists of two stages, and only the bidders selected by
the contracting authority in the first stage will be invited to submit bids in the
second stage.

(iii) Competitive dialog - any interested provider can submit a bid; the contracting
authority may perform the dialogue only with the accepted candidates and only
candidates selected by the contracting authority from the accepted candidates
are invited to make the final offer;

(iv) Negotiation — the contracting authority discusses and negotiates the contractual
clauses, including the price, with the selected candidates from suppliers, con-
tractors and providers; the negotiation may be with or without the publication
of a participation notice.

(v) Offer request — a simplified procedure according to which the contracting au-
thority requests offers from several suppliers, contractors and providers;

(vi) Solutions contest — allows the contracting authority to obtain a plan or a project
that was selected by a jury on a competitive basis, especially in the territorial
planning, urban and zoning field.

2. Do the procedures for the award of the contracts depend on the kind of
goods, services etc. which are to be procured?

No. There are other criteria to be taken in consideration when deciding upon a
procedure for the awarding of a public procurement contract, such as the area
of activity of the contracting authority or the value of the public procurement
contract.
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3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

As a rule, a public procurement contract is awarded pursuant to an open or
limited public tender.

In case of contracts in sectors of water, energy, transport, postal services or
other relevant activities as defined by GEO 34, as a rule, a public procurement
contract is awarded pursuant to an open or limited public tender or negotiation
with a prior publication of a tender notice. In these sectors, the procedure of
the competitive dialogue cannot be used by the contracting authorities when
awarding a public procurement contract.

According to the provisions of Art. 19 of GEO 34, the contracting authority
is entitled to directly procure products, services or works, if the value of the
procurement does not exceed the RON equivalent of EUR 15,000 for each pro-
curement of products, services or works. Consequently, the contracting author-
ity must use the public procurement procedures for the awarding of a public
procurement contract above this threshold.

The procedures to be used for the awarding of a public procurement contract
also depend on the estimated value of the public procurement contract, i.e. the
Offers Request may be used by the contracting party only in cases when the
estimated value of the public procurement contract, exclusive of VAT, is less
than the RON equivalent of EUR 100,000 for services or supply contracts, or
EUR 750,000 for the construction works contracts.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

The contracting authority is obliged to ensure the transparency of the public
procurement process by publishing the notices of intent, the participation no-
tices and the award notices according to GEO 34.

The contracting authority has the obligation to submit for publication a no-
tice of intent when it intends to benefit from the provisions Art. 75 (2) or of Art.
89 (2) of GEO 34 which provide the diminishing of the general term mentioned
under item (11) below, within which bids have to be submitted to the contract-
ing authority, and if:

(1) the total estimated value of the contracts/framework agreements which are to
be awarded/concluded within the following 12 (twelve) months with regard to
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the procurement of products of the same CPV group, is equal or higher than the
RON equivalent of EUR 750,000;

(ii) the total estimated value of the contracts/framework agreements which are to
be awarded/concluded within the following 12 (twelve) months with regard to
the procurement of services of the same CPV group is equal or higher than the
RON equivalent of EUR 750,000;

(iii) the total estimated value of the contracts/framework agreements which are
to be awarded/concluded within the following 12 (twelve) months for the
procurement of works, is equal or higher than the RON equivalent of EUR
5,000,000.

The notice of intent is published:

(1) in the Official Journal of the European Union, in the Electronic System of
Public Procurement (“SEAP”) and in the Official Monitor of Romania, Part
VI, Public Procurement; or

(ii) only in SEAP, provided that, before publication, a prior simplified
information notice was sent to the European Commission.

The contracting authority must publish a participation notice in the SEAP,
and optionally in the Official Monitor of Romania, Part VI, in the following
cases:

(i) open or limited public tender, competitive dialogue or negotiation with the
prior publication of a participation notice procedures are launched in order to
conclude a public procurement contract or frame-agreement;

(i1) a dynamic purchasing system is initiated;
(iii) a solution contest is organized.

The participation notice shall be published in the Official Journal of the Eu-
ropean Union in case the value of the contract exceeds the RON equivalent
of:

(1) EUR 125,000 for supply or services contracts granted by authorities and
public institutions;

(i) EUR 400,000 for supply or services contracts granted by public companies or
subjects of law performing relevant activities in one of the sectors of public
utility — water, energy, transports and postal services;

(iii) EUR 5,000,000 for works contracts.

As of January 1, 2008, the publication of the participation notice in the

Official Monitor of Romania, Part VI is optional.
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5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

Any economic operator is entitled to participate, individually or as part of a
group of operators, to the tender procedure.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Several economic operators are entitled to associate for the purpose of sub-
mitting their participation or common offer, without having the obligation to
officially register their association.

The contracting authority is entitled to request that the association/joint ven-
ture shall be registered only in case the common offer is declared the winner
and only if such measure represents a condition necessary for the appropriate
performance of the contract.

Without any derogation from its liability with regard to the manner of per-
formance of the future public procurement contract, the bidder is entitled to
include the possibility to subcontract a part of the mentioned contract in the
technical proposal.

In case the contracting authority requests such, the bidder has the obligation
to specify the part/parts of the contract to be subcontracted and the contact
details of the proposed subcontractors.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

The bidders do not need to have any presence in Romania and they can submit
their tenders directly from abroad.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain Ro-
manian translations of the documents or whether domestic bidders receive
preferences in the award of contracts?
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The domestic and the foreign bidders are equally treated. In addition to the
documentation required to the Romanian bidders the foreign bidders will also
have to submit Romanian certified translation of the documents.

In case the documents to be submitted in a bid are issued by the authorities
or are notarized in countries which concluded with Romania treaties for the
waiving of the apostille formalities, such documents will also have to be apos-
tilled.

. Is a multinational bidding consortium allowed to submit a bid?

Yes.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

The participation notice mentions the languages and the format in which the
tenders can be submitted.
Usually, the bids can be submitted in English and can be sent by e-mails.

Are there any legal regulations governing the time within which tenders
have to/can be submitted to the contracting authority?

GEO 34 provides for the calculation methods of the deadlines for the submit-
ting of the tenders for each procedure for the awarding of the public procure-
ment contracts.

Thus, in the case of open tender when the estimated value of the contract ex-
ceeds the following thresholds:

a) EUR 125,000 for services/products (the contracting authority complies the pro-

visions of Art. 8 (a) —( ¢) of GEO 34);

b) EUR 400,000 for services/products (the contracting authority complies the pro-

visions of Art. 8 (d), (e) of GEO 34);

¢) EUR 5,000,000 for works,

as arule, a general deadline of at least 52 days between the date of transmission
of the participation notice for publication in Official Journal of the European
Union and the deadline for submitting the tenders must elapse.

The following are exceptions from the general deadline mentioned above:
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(1) if a notice of intent was published, the general term of 52 days is reduced to 36

days;

(ii) If the participation notice was sent for publication in the Official Journal of the

European Union, in electronic format, the general term of 52 days is reduced
by 7 days, as follows:

52-7=45 days (without a notice of intent,

36-7=29 days (with a notice of intent,

(iii) If the award documentation is published in SEAP, the general term of 52 days

12.

13.

is reduced by 5 days:

52-5=47 days (without a notice of intent, 45-5=40 days (without a notice
of intent, with a participation notice sent in electronic format to the Official
Journal of the European Union, 29-5=24 days (with a notice of intent, with
a participation notice sent in electronic format to the Official Journal of the
European Union,

. In case of an open tender when the estimated value of the contract is under the

thresholds mentioned above, i.e. (EUR 125,000, EUR 400,000, and respec-
tively EUR 5,000,000):

. Rule: at least 20 days between the date of transmission of the participation no-

tice for publication in Official Journal of the European Union and the deadline
for submitting the tenders.

. If the award documentation is published by SEAP, the general term of 20 days

is reduced by 5 days: 20-5=15 days.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

No.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

The contracting authority has the obligation to specify the qualification and
selection criteria in the participation notice and, in case the criterion regarding
the granting of the contract is the most economically advantageous offer, the
calculation algorithm of the score; the participation notice must be submit-
ted together with an opportunity report providing reasons for the procurement
of advertising services/advertised products (services) works, at the same time
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mentioning the intended impact and the criteria for the measuring of the ob-
tained result.

The contracting authority is entitled to apply qualification and selection criteria
only with regard to:

a) personal status of the candidate;

b) capacity to carry out his/her business activity;

¢) economic and financial status;

d) technical and/or professional capacity;

e) quality assurance standards;

f) standards regarding the environment protection, in certain cases mentioned by

14.

GEO 34.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Any competing bidder, including the foreign bidders, without any restriction,
whose rights or interests were infringed by a deed of a contracting authority is
entitled to challenge the respective deed either through the common proceed-
ing before the administrative litigation courts or through the special procedure
provided by GEO 34.

. The special procedure provided by GEO 34 is conducted before the National

Council for Settlement of Contestations (“CNSC”).

CNSC is a special body created to review and take decisions on any chal-
lenge brought against any deed issued in regard to an award procedure. The
decisions of this body may be challenged before the Administrative Litigations
Section of the Court of Appeals competent in the jurisdiction of which the
contracting authority is located. The court decision is final and irrevocable.

. The common judicial proceeding is followed before the administrative courts

and is subject to a preliminary challenge filed by the applicant with the con-
tracting authority. The decision of the administrative court ruling on the mer-
its of the case may be appealed with the superior administrative court, the
decision of the latter being final and irrevocable.

The applicant may choose for only one of the two procedures mentioned
above.
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If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

As mentioned above under item 14, there are no such restrictions.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

The claims for damages caused within the course of the awarding procedure
may be filed only with the courts, according to the conditions set out in GEO
34, or by filling a separate legal action, according to the common procedure.

The damages caused by a deed of the contractive authority or by not solu-
tioning in due term an application regarding the awarding procedure, by non-
complying with public procurement legal provisions, may be granted only after
the annulment of such deed or other remedies carried out by the contracting
authority.

If the damages are claimed in relation to the costs/expenses for preparing the
bid and attending the awarding procedure, the party which is claiming damages
must prove the non-compliance with the provisions of GEO 34, and the fact
that it would have had a realistic chance to be awarded the contract, which was
compromised further to such non-compliance.

The claims for damages caused within the awarding procedure are subject to
a stamp fee of 2% of their value.

The claims in connection with the awarding procedure which are not pecuni-
ary (i.e. there is no valuation in money if the claim) are subject to a stamp fee
of RON 2,000, i.e. around EUR 470 if by such claims, there are also damages
requested, the requested amount of damages will be subject to application of
the above-mentioned fee of 2% of their value.

A contract awarded in breach of the conditions set forth under public pro-
curement legislation may be annulled. The ascertaining of the contraventions
and the application of sanctions is carried out by the National Regulatory and
Monitoring Authority for Public Procurement (“ANRMAP”). Any person is
entitled to notify ANRMAP with respect to an alleged infringement of the pro-
visions regarding public procurement contracts and to any procedural aspect
regarding the award procedure.
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In case the public procurement contract had legal effects or if the ascertain-
ing of the nullity thereof by the Court of Appeals had more negative effects
than positive effects and only if there are imperative reasons of general interest,
the court may order:

a. limitation of the effects of the contract, by diminishing the performance dead-
line thereof; and/or shorting the deadlines for the performance of the contract

b. application of a fine to the contracting authority up to 2% of the value of the
object of the contract, the amount of the fine being reversely proportional to
the possibility to limit the effects of the contract according to the provisions of
mentioned in item (a) above.

17. Can your office
— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes.

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Yes.

— Please name a contact person within your office for questions of public
procurement law!

Magda Alexandru.
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

No. There are no legislation governing the award of contracts by contracting
authorities.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

No. See answer to (1).

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Government policy for awards of contracts are as follows.

Quotations are requested for contracts between S$3001 and S$70,000. Invi-
tations to tenders are issued for contracts exceeding S$70,000 in value.

There are three types of tender: open tender, selective tender (where a pre-
qualification exercise is held to shortlist applicants who are then invited to bid
on GEBiz) and limited tenders (by invitation only tenders). Limited tenders
are held where the contract concerns national security or are considered to be
impractical for open tenders.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

Please see answer to (3).

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

There is no legal requirement that a potential bidder must have a specific legal
form although the terms of tender may stipulate specific requirements.
However, in order to bid for Government projects, a bidder must first register
with GeBIZ (Government Electronic Business, an on-line government procure-
ment portal) as a government supplier (also known as a “GeBIZ Trading Partner”).
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For some tenders, a bidder may also need to be registered as an Expenditure
and Policies Procurement Unit (EPPU) Supplier or Building and Construction
Authority (BCA) Supplier.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

There is no legal prohibition against either although specific tender documents
may impose their own specific requirements.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

There is no legislation stipulating that bidders must have a registered office
or branch. A foreign company may apply to be registered as a GEBiz Trad-
ing Partner and submit tenders on GEBiz. The terms of a specific tender may
stipulate its own requirements.

Singapore law also requires foreign companies doing business or having a
place of business to be registered as a branch in Singapore. Hence, having a
Singapore registered entity will be relevant if the bid is accepted and if the
contract has to be performed in Singapore.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

Bids or quotations are submitted electronically on GEBiz so bids can be sub-
mitted from abroad.

The terms of the tender may require both domestic and foreign bidders to
submit information concerning their due incorporation, good standing, audited
financial statements etc. Bidders for the recent casino projects were known to
be subject to intense scrutiny and due diligence.

9. Is a multinational bidding consortium allowed to submit a bid?
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Yes.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Quotation and tenders are submitted electronically through GEBiz (an English
portal). The terms of some tenders may require hard copies to be submitted. A

presentation to the authorities may also be required.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

No.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Generally no, unless otherwise specified in the tender documents.

13.Are there any selection criteria set by law that bidders have to satisfy to in

14.

order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

There is no legal selection criteria. The authorities will assess if the tender
meets the critical criteria set out and offers “value for money”. Depending on
the value and type of the contracts, these critical criteria may include meeting
minimum capital and/or financial criteria and requisite experience.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

No.
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15. If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

No.
17. Can your office
— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes.

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

No, there is no such protection.

— Please name a contact person within your office for questions of public
procurement law!
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, the Slovak legal system particularly the Act on Public Procurement No.
25/2006 Coll. (hereinafter referred to as “APP”) regulates public award of sup-
ply contracts, building works contract and service contracts. APP fully imple-
mented European legislation related to the public procurement.

2. Do the procedures for the award of contracts depends on the kind of goods,
services etc. which are to be procured?

Yes, there are some differences in procedures for the award of the contract ac-
cording to the type of goods, works and services to be procured.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes, the procedure depends on the estimated value of the contract. APP dis-
tinguishes procedures for the award of contracts upon financial limits and sets
rules for estimation of value of the contract. The APP divides the contracts into
four categories, i.e. small-value contracts, contract below the threshold, con-
tract below the limit and contract above the limit. Article 4 of the APP specifies
the thresholds of the contracts in detail. The essential thresholds (for contracts
above the limit) are the following.

Related provisions of APP / Financial limits valid from 01.01.2008 on the
ground of Com. Reg. No. 1422/2007 (in EUR):

— § 4 sec. 2. a) APP - whecre a supply contract is awarded by a contracting au-
thority pursuant to Article 6 (1) (a); for a contracting authority in the defence
sector in the event of a contract for the delivery of supplies listed in Annex 4 of
the APP: 133 000,- EUR

— § 4 sec. 2. b) APP - where a supply contract is awarded by a contracting author-
ity pursuant to Article 6 (1) (b) to (e), for a contracting authority in the defence
sector in the event of a contract for the delivery supplies not listed in Annex 4
of the APP: 206 000,- EUR

— § 4 sec. 2. c) APP - where a service contract is awarded by a contracting author-
ity pursuant to Article 6 (1) (a) except a service contract referred to in (¢) § 4
sec. 2 of the APP: 133 000,- EUR
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—§ 4 sec. 2. d) APP - EUR 236 000 where a service contract is awarded by a
contracting authority pursuant to Article 6 (1) (b) to (e) § 4 sec. 2 of the APP:
206 000,- EUR

— § 4 sec. 2. e) APP - where a contract is awarded for the provision of a service
included in category 8 of Annex 2, category 5 telecommunications services
pursuant to the Common Procurement Vocabulary7 (hereinafter referred to as
the CPV) corresponding to CPC 7524, 7525, 7526 codes and a service listed in
Annex 3 awarded by a contracting authority: 206 000,- EUR

— § 4 sec. 2. f) APP - where a supply contract or a service contract is awarded by
a contracting entity: 412 000,- EUR

— § 4 sec. 2. g) APP - in the event of a building works contract. 5 150 000,- EUR

4. In what way does the contracting authority have to inform the market
about the intended procurement?

The obligation of the contracting authority to inform the market about the in-
tended procurement depends on the type of the contract;

a) small-value contract - the contracting authority is not obliged to publicly in-
form the market

b) contract below the threshold - the contracting authority shall issue the contract
notice publicly

¢) contract below the limit - the contracting authority shall send a contract notice
to the Office for Public Procurement (hereinafter referred to as the “Office” )
to be published in the Journal of Public Procurement (hereinafter referred to as
the “Journal”)

d) contract above the limit - the contracting authority shall send a notice to the
Office for Official Publications of the European Communities (hereinafter re-
ferred to as the “Publications Office”) and to the Office for publication. A prior
notice and a periodic indicative notice may be published on the internet in the
contracting authority’s profile.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No, in accordance with the APP, a candidate (potential bidder) shall be a natu-
ral person, a legal entity or a group of such persons that delivers suppliers,
executes building works or provides services on the market and is interested
to participate in a restricted procedure, in a negotiated procedure or in a com-
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petitive dialogue, or has taken over tender documents in an open procedure
(i.e. the political party may not by a candidate). The criteria for selection of
participants must not restrict participation through a requirement concerning its
legal form. Neither a contracting authority nor a contracting entity may request
that a supplier group establish legal relationships before a tender submission. A
contracting authority and contracting entity may however request to establish
legal relationships in the event that the tender of a supplier group has been
accepted and establishment of legal relationships is necessary due to a proper
contract performance (Article 31 of the APP).

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

A supplier group may take part in the public procurement. A supplier group
shall demonstrate the meeting of the conditions of participation in public pro-
curement regarding financial and economic standing and technical abilities and
professional suitability shall be demonstrated jointly. Each tenderer (bidder)
may submit one tender only. In the same contract award procedure, a tenderer
must not be a subcontractor of another tenderer or a member of a group sub-
mitting a tender. The contracting authority and contracting entity will exclude
a tender which has been submitted contrary to aforementioned (Article 39,
section 5 of the APP).

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

It is not prohibited by the law to submit a tender for the contract directly from
abroad and it is not required for the bidder to be established in the Slovak Re-
public. The contracting entity may exclude a supply tender where the share of
products originating in a non-EU country pursuant to a special regulation rep-
resents more than a half of the total value of the products tendered. It applies
for the contracts above the limit (Article 75 of the APP).

. If it is possible for foreign bidders to submit a bid for a contract to a

contracting authority directly from abroad, does the foreign bidder have
to consider certain additional aspects, such as having to provide certain
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additional supporting documents or whether domestic bidders receive
preferences in the award of contracts?

The same criteria apply to the domestic and foreign persons who intend to take
part in the public award of contracts. (as specified in question 13). The con-
tracting entity shall assess the meeting of the conditions of participation in ac-
cordance with the rules it has specified. In the event that a tenderer or candidate
is not established in the Slovak Republic and the country of his establishment
does not issue some of the documents necessary to demonstrate the meeting
of the conditions for participation in the public award of contracts concerning
the personal situation as specified above, such documents may be replaced by
a solemn declaration pursuant to the regulations in effect in the country of his
establishment. Where a tenderer or candidate from a Member State is autho-
rized to exercise the requested activity in the country of his establishment, he
must not be excluded by the contracting authority and contracting entity by the
reason that a certain legal form is requested to perform the required activity on
the basis of law.

. Is a multinational bidding consortium allowed to submit a bid?

Yes, it is possible.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Tenders and other documents and documents in public procurement shall be
submitted in the state language. In a contract notice or in a notice used as a call
for competition, the contracting authority and contracting entity may allow
the tender submission in another language as well (Article 19 of the APP). In
respect of the form required, notice, submission of documents and communi-
cation between a contracting authority or contracting entity and a tenderer or
candidate may be carried out in writing by post, fax, by electronic means or by
telephone or by a combination of those means. The contracting authority and
contracting entity shall determine the means of communication so that they
are generally available and that the opportunities of tenderers or candidates to
participate in public procurement are not restricted (Article 16 of the APP).
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11. Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

The APP stipulates that a tender shall be delivered in the tender submission
period. A tender delivered after the expiry of such tender submission period
it will be returned to the tenderer unopened or unencrypted. The contracting
authority shall decide on the specific time limit, taking into account the limits
set by the APP, e.g. the tender submission period shall be at least 52 days from
the date of dispatch of the contract notice to the Publications Office, or 36 days
from the dispatch of the contract notice to the Publications Office etc. in case of
the contracts above the limit. Further conditions are stipulated by the APP.

12. Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

As a general rule, bidders can not claim reimbursement for the cost of submit-
ting a bid. However, the contracting authority/contracting entity may suggest
the costs reimbursement.

13. Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria

Yes, the bidders have to demonstrate the suitability to perform the contract in
respect of their economic and financial standing, professional and technical
knowledge and ability.

Criteria for evaluation of bidders
Personal situation - only a person may take part in the public award of contracts
who meets the conditions of participation concerning his personal situation:
a) neither he nor his statutory body or a member of the statutory body has been
lawfully convicted for the offence of corruption, for the offence of damaging
the financial interests of the European Communities, for the offence of laun-
dering of the proceeds of crime or for the offence of establishing, plotting and
supporting a criminal group,
b) neither he nor his statutory body or a member of his statutory body has been
lawfully convicted for an offence concerning the professional conduct of busi-
ness,
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¢) is not subject of proceedings for the declaration of bankruptcy, is not bankrupt
or being wound up, nor a bankruptcy petition has been rejected against him due
to lack of estate,

d) does not have a history of arrears in the payment of contributions to health in-
surance, social insurance and contributions to seniors pension savings scheme
to be collected by a judicial execution of a decision,

e) does not have a history of tax arrears to be collected by a judicial execution of
a decision,

f) is authorised to deliver supplies, execute building works or provide a service,

g) over the preceding five years, he has not violated the prohibition of illegal
employment pursuant to a special regulation,

h) he has not committed any grave professional misconduct over the preceding
five years, which can be proven by the contracting authority and contracting
entity.

Financial and Economic Standing - as a rule, financial and economic standing
may be proven by

a) statement of a bank or foreign bank branch, which may be a commitment of a
bank or foreign bank branch to extend a loan,

b) blue card of professional liability insurance or blue card of business liability
insurance in the event such insurance is required,

¢) balance sheet or statement of assets and liabilities or data therefrom, or

d) an overview of the total turnover or an overview of the turnover made in the
field related to the object of contract, for not more than three economic years,
for which they are available depending on the establishment or commencement
of the activity operation.

To demonstrate financial and economic standing, a tenderer or candidate may
use financial resources of another person regardless of their legal relationship,
which he would have available for the contract performance. In such event, he
shall submit the contracting authority or contracting entity a document proving
that fact, which may be a commitment of that person.

Technical Ability or Professional Suitability - technical ability or profession-
al suitability may be demonstrated by a document or by documents depend-
ing on the type, quantity, importance or use of the supply, building works or
services, according to the rules stated in Article 28 of the APP. To demonstrate
one’s technical ability or professional suitability, a tenderer or candidate may
use technical and professional capacities of another person regardless of their
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legal relationship, which he would have available for the contract performance.
In such event, he shall submit the contracting authority or contracting entity a
document proving the fact, which may be a commitment of that person.

Criteria for evaluation of tenders

Article 35 of the APP sets criteria upon which contracting authority and con-
tracting entity shall evaluate the tenders. The tenders shall be evaluated on the
basis of

a) economically the most advantageous tender, or
b) the lowest price (most common).

The criteria for the evaluation of tenders shall be specified

a) by the contracting authority in a contract notice,
b) by the contracting entity in a notice used as a means of calling for competition,

14.

in an invitation to confirm repeated interest, in an invitation to tender, or in an
invitation to negotiate, or in tender documents.

Where tenders are evaluated on the basis of economically the most advanta-
geous tender, the contracting authority and contracting entity shall specify the
individual criteria relating to the object of contract, which are in particular the
price, technical execution, functional characteristics, environmental character-
istics, operating costs, operating cost effectiveness, post-warranty service and
technical assistance, delivery date of the supplies. In addition to the individual
criteria, the contracting authority and contracting entity shall also specify the
rules for application of the criteria which are to ensure a quality-based dis-
tinction of meeting of the individual criteria. The rules for application of the
criteria specified by the contracting authority and contracting entity must be
non-discriminatory and must support fair competition. The contracting author-
ity and contracting entity shall determine a relative weight for each of the cri-
teria.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

The possibility of the primary legal protection depends also on the type of the
contract.
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No restrictions shall apply to foreign bidders.

Request for remedy
There is a primary legal protection under the APP. On purpose of review proce-
dures pursuant to the APP the person who believes that his rights or rightfully
protected interest have been or might have been affected, prior to conclusion of
a contract, by the course of action of a contracting authority, may file a request
for remedy concerning:

a) the conditions set out in the notice, in the tender documents or other documents
provided by the contracting authority, contracting entity, or

b) the conditions set out in the call for submission of tenders or designs, or

c) the selection of candidates in a restricted procedure, in a negotiated procedure
or in a design contest, or

d) exclusion of a tenderer, candidate or participant. or

e) the result of evaluation of tenders or designs. or

f) an action of a contracting authority, contracting entity.

The request for remedy must be in written form and must include all informa-
tion named in APP (Article 136 section 2). A written request must be delivered
to the contracting authority, contracting person within seven days from the date
of publishing the notice. Within the seven days from the delivery of a complete
request for remedy submitted within the time limit the contracting authority,
contracting entity shall deliver

a) a notice in writing about the result of settlement of the request for remedy with
a justification and setting out the manner and time limits for remedy to the
claimant and all known tenderers, candidates or participants, or

b) a notice in writing to the claimant stating that the request for remedy has been
rejected with a justification.

This procedure applies to the contracts below the threshold, contracts below

the limit and contracts above the limit.

Lodging of a protest

In case, the tenderer, candidate or other person as specified in the APP is not
satisfied with the results of the above mentioned proceedings (Request for
remedy), he may lodge a protest. Such protest must be preceded by filing of
a request for remedy. Furnishing a bail shall be a condition for the Office to
act in protest proceedings. Article 138 of the APP explains the procedure in
detail. Until the decision regarding protests, the Office may issue a decision of
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preliminary ruling to suspend the action of the supervised person (contracting
authority, contracting entity) for a time not longer than the delivery of the Of-
fice decision regarding protests. This procedure applies to the contracts below
the limit and the contracts above the limit.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The possibility of the primary legal protection depends also on the type of the
contract. The conditions are described in question 14 above.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Damage claims

There is a secondary legal protection in case a bidder suffers damages due to an
irreversible act contrary to public procurement law. He can claim for damages
at civil court providing that

a) there is evidence of an act contrary to public procurement law, which is a viola-

tion of provision that protects bidders and

b) through this the bidder who is supposed to be protected by the provision is af-

fected (and suffered damage).

Audit of Contract Award Procedure

The Office shall audit the contract award procedure prior to the conclusion of a
contract or framework agreement and in the event of audit prior to closing a de-
sign contest on its own initiative only. The Office shall audit a contract award
procedure after the conclusion of a contract or framework agreement and in the
event of audit after closing a design contest on the initiative of natural persons
and legal entities that are not entitled to file protests and on its own initiative.

Conciliation proceedings

In addition, there is other secondary legal protection under Article 151 of the
APP, where a tenderer, candidate or other person who believes that its rights
or rightfully protected interest have been or might have been affected by the
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course of action of a contracting entity in the award of a supply, building works
or service contract above the limit, it may seek commencement of conciliation
proceedings by the European Commission. The motion shall be filed with the
European Commission or the Office, which shall forward it to the European
Commission without any delay.

Motion to Nullify a Contract

Where the entity supervised by the office has concluded a contract or frame-
work agreement contradictory to this Act, the Office may file a motion to have
it nullified by the court within the time limit of one year from its conclusion.

17. Can your office

— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

Our office is competent to:

— give legal advices to foreign clients concerning bid preparation in the Slovak
republic

— in this matter represent foreign clients before all public offices/courts in the
Slovak Republic

— the contact persons for relations concerning public procurement law are Tomas
Kamenec and Zuzana Satkova
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

L1 Yes - The awarding of contracts by a public sector institution to a private party
must be structured on a combination of financial, technical and Black Eco-
nomic Empowerment (“BEE”) components in order to achieve optimal value
for money in government’s delivery of infrastructure and services. To this end
the award of contracts by public sector institutions is governed by particular
pieces of legislation, regulations and practice notes. The most important of
these include:

111 the Constitution of the Republic of South Africa;

1.1.2 the Promotio n of Administrative Justice Act;

113 the Preferential Procurement Policy Framework Act (“the PPPFA”) which
prescribes that all procurement procedures must also include a preference for
the protection or advancement of persons, or categories of persons, disadvan-
taged by unfair discrimination;

1.14 the Public Finance Management Act (“PFMA”);

1.1.5 the Municipal Finance Management Act (“MFMA”); and

116 Treasury Regulations and Treasury Practice Notes issued in terms of the
PFMA and MFMA. The PFMA and Treasury Regulations and Practice Notes
issued in terms of the PFMA govern national and provincial government de-
partments and public entities while the MFMA and Treasury Regulations and
Practice Notes issued in terms of the MFMA govern the municipal sphere.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc, which are to be procured?

2.1 Generally No — The general position is that a contract must be awarded through
a selection process that must be fair, equitable, transparent, cost effective and
competitive. Each stage of the procurement process must be in accordance with
the law and prescribed procedures; there must be accountability, responsive-
ness and openness in the decision making of the institution; all bidders at each
stage of a procurement process must have an equal chance of competing for the
contract; and no action taken by the institution may prejudice their competi-
tiveness.

2.2 There are however provisions that may add certain nuances to this position
such as the fact that:
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221 in the case of municipalities, if a contract will impose financial obligations
on the municipality beyond three years, the municipality may only enter into
that contract if certain requirements are met which include liaising with the rel-
evant stakeholders as well as the public on the proposed terms of the contract;
222 in the case of Public Private Partnerships (“PPP’s”) entered into by pro-
vincial and national departments, when undertaking the feasibility study for
approval by the Treasury Department, the accounting officer or authority of the
particular institution must undertake a feasibility study that meets with certain
requirements depending on whether:-

222.1 the PPP involves the performance of an institutional function; or

2222 the PPP involves the use of state property for its own commercial pur-
poses in a service delivery project.

. Do the procedures for the award of contracts and/or certain procedural

regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Generally No — However, with BEE being a key evaluation component in the
awarding of contracts, and in compliance with the PPPFA, the BEE compo-
nent of a tender bid will constitute 10% of the bid evaluation weighting. The
price and technical components will be weighted within the remaining 90%,
as appropriate to the project. BEE in the bid will be evaluated against a bal-
anced scorecard designed for the project, and bidders must achieve a minimum
threshold of 50% of the total BEE points. If a bid fails to pass this BEE thresh-
old, it should not be evaluated further.

. In what way does the contracting authority have to inform the market

about the intended procurement?

4.1 Procurement opportunities are brought to the attention of the public through

various channels including the government tender bulletin and newspapers.

4.2 Members of the public have the right to be informed of decisions which can

materially and adversely affect their rights, property and reasonable expecta-
tions. To this extent, an institution must thus comply with empowering legisla-
tion when deciding to procure and, to the extent that empowering legislation is
silent on the procedures to follow in informing the public, must decide between
holding a public enquiry and following notice and comment procedures.
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5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

A contract can only be entered into with an institution, entity or person legally
competent to operate a business activity.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes - Bidders are allowed to submit bids as consortia and as main contractor
and subcontractor. With BEE being an imperative for the success of any bid,
bids are generally submitted by consortia and contracting partnerships that have
been formed to enhance BEE credentials. As a matter of fact, at the Request
For Qualification (“RFQ”) stage of the bidding process, all BEE elements and
targets which the institution intends for the project are communicated clearly
with potential bidders so that appropriate consortia and contracting partner-
ships can be formed and the necessary financing sourced. It is with this in
mind that as a matter of principle no contract may be issued to the market by
an institution without a BEE balanced scorecard for the project containing a
clear and appropriate set of BEE elements, targets, minimum thresholds and
weightings.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

As far as PPP’s are concerned, potential bidders are typically special purpose
vehicles incorporated in the Republic of South Africa as private limited liabil-
ity companies for the sole purpose of exercising the rights and performing the
obligations under the PPP agreement. It would not be impossible to submit a
bid for a contract from abroad but the chances of the bid being successful are
very minimal considering that if a bid does not have a BEE component it will
not be considered at all.

8. If it is possible for foreign bidders to submit a bid for a contract to a

contracting authority directly from abroad, does the foreign bidder have
to consider certain additional aspects, such as having to provide certain
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additional supporting documents or whether domestic bidders receive
preferences in the award of contracts?

8.1 Yes there will be certain additional supporting documents and most certainly

10.

11.

these will be indicated in the bidding documentation. Examples include:-
81.1 the necessary tax clearance certificates;

812 documents indicating the legal status and profile of the bidder;

813 documents indicating the BEE profile of the bidder;

814 documents evincing the requisite South African Bureau of Standards
qualification; and

815 documents indicating a history of involvement in similar projects.

. Is a multinational bidding consortium allowed to submit a bid?

As far as PPP’s are concerned, potential bidders are typically special purpose
vehicles incorporated in the Republic of South Africa as private limited liabil-
ity companies for the sole purpose of exercising the rights and performing the
obligations under the PPP agreement. It would not be impossible for a multina-
tional bidding consortium to submit a bid provided that the consortium has the
requisite BEE credentials. If the requisite BEE credentials are not present then
the chances of the bid being successful are very minimal considering that if a
bid does not have a BEE component it will not be considered at all.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

Bid documents will specify which one/s of the many South African official
languages can be used in submitting the bid. In similar vein, they will specify
as well the form in which the bids must be submitted.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

No — The time limits relating to when bids have to be submitted by are speci-
fied in the bid documents. In the case of PPP’s, the process, beginning from the
RFQ stage and ending at the bid submission date, and also depending on the
type of PPP, can take anything between 4 and 50 weeks.
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12. Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

As a general rule, bidders are not usually entitled to claim their costs for pre-
paring their bid.

13. Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

13.1 The awarding of contracts by a public sector institution to a private party must
be structured on a combination of financial, technical and BEE components in
order to achieve optimal value for money in government’s delivery of infra-
structure and services.

13.2 The BEE component of a bid will constitute 10% of the bid evaluation weight-
ing. The price and technical components will be weighted within the remaining
90%, as appropriate to the project. BEE in the bid will be evaluated against a
balanced scorecard designed for the project, and bidders must achieve a mini-
mum threshold of 50% of the total BEE points. If a bid fails to pass this BEE
threshold, it should not be evaluated further.

13.3 The Bid evaluation panel does however, subject to provisions in the governing
pieces of legislation and regulations, also set their own systems and criteria for
the evaluation of bids. Where this has been done it will be saliently spelled out
in the bid documentation.

14. Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

14.1 Yes — the decision to award a contract by an institution amounts to an adminis-
trative action. I n South Africa everyone has the right to administrative action
that is lawful, reasonable and procedurally fair and everyone whose rights have
been adversely affected by administrative action has the right to be given writ-
ten reasons.

14.2 Any person, including foreign bidders, may institute proceedings in a court or
a tribunal for the judicial review of an administrative action and the court or
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tribunal has the power to judicially review the administrative action if certain
conditions are satisfied, including amongst others, the presence of procedural
unfairness.

15. If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

No — it does not depend on any conditions related to the kinds of goods or
services to be procured.

16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

If a bidder is not successful in enforcing primary legal protection then, to the
extent that: (a) it has suffered damage, (b) as a result of, (¢) a wrongful and,
(d) culpable (e) conduct of the institution, it will be entitled to institute a claim
in damages.
17. Can your office:

17.1 give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes

17.2 represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Yes

17.3 Please name a contact person within your office for questions of public
procurement law
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Gavin Brett (gbrett@fluxmans.com), +27 11 328 1700; and

Jack Phalane (jphalane@fluxmans.com), +27 11 328 1700
www.fluxmans.com
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. There are laws governing general public procurement procedures. There
also exist separate laws and regulations governing international bidding for
public procurement.

The international bidding means a bidding open to only foreigners or both
foreigners and Koreans. Public procurement contracts that may be awarded
by the international bidding are limited to the contracts whose value meet or
exceed certain threshold amount designated by the Ministry of Strategy and
Finance in accordance with the relevant international treaties on public pro-
curement or other international rules. Such threshold amount varies depending
on the relevant treaties and type of the contract. (For example, the threshold
amount promulgated in accordance with the WTO’s Agreement on Govern-
ment Procurement is KRW 200 million for contracts for goods/services and
KRW 7.6 billion for construction contracts.) However, certain types of public
procurement contracts such as contracts for the procurement of defense goods
cannot be awarded by the international bidding.

While the public procurement laws provide broad, general standards for the
award of a public procurement contract, details of a specific bidding including
eligibility and requirements for the submission of a bid are usually specified in
the public notice for the bidding.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

In principle, public procurement contracts should be awarded based on general
competition of the bidders, regardless of the kind of good, services, etc. which
are to be procured. However, when deemed necessary in light of the purpose,
nature and size of a contract, the contract may be awarded by other methods
such as a competition among bidders designated by the contracting authorities
or the execution of the contract with a person designated by the contracting
authorities without competition procedures. For example, when the goods to
be procured are military goods manufactured or sold by a defense contractor,
the relevant procurement contract may be awarded without going through the
general competition procedures. Again, detailed procedures for a specific bid-
ding/procurement contract are specified in the public notice for the bidding/
procurement contract.
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3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

As described in (2), while public procurement contracts should, in general, be
awarded based on general competition of the bidders, other methods may be
used depending on the value and kind of the contracts. For example, a con-
struction contract under the Basic Act on the Construction Industry may be
awarded to a person designated by the contracting authorities without general
competition procedures if the estimated value of the contract is KRW 200 mil-
lion or less. On the other hand, for a construction contract with an estimated
value of KRW 30 billion or more, bidders eligible to participate in bidding for
such contract are determined by the contracting authorities before the formal
bidding process begins.

In sum, the procedures for the award of public procurement contracts may
vary depending on both the value and kind of the contracts.

4. In what way does the contracting authority have to inform the market
about the intended procurement?

When the intended procurement is to be awarded based on competition through
bidding procedures, a public notice on the intended procurement should, in
principle, be made using Korea ON-line E-Procurement System (http://www.
g2b.go.kr/) (the “KOEPS®). If necessary, public notices on newspapers, etc.
may be used together with notices on the KOEPS.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

There is no legal requirement that a potential bidder should have a specific
legal form. The bidder, however, should have a business registration certificate
for the relevant business in order to participate in the bidding. The business
registration certificate or an equivalent thereof is also required for registration
with the KOEPS.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?
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There is no legal restriction on this. Usually, whether to allow joint offers or
not is specified in the public notice for the bidding.

. Do potential bidders interested in the contract need to have a registered

office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

For the international bidding, a registered office or branch office in Korea is not
required, and submission of a tender directly from abroad is allowed.

. If it is possible for foreign bidders to submit a bid for a contract to a con-

tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

In an international bidding, the governmental officials must be fair in making
a decision on the award of contracts, and information should be provided on
a non-discriminatory basis. While there is no legal requirement that foreign
bidders should submit more supporting documents than Korean bidders, the
contracting authorities may, by the relevant public notice, require foreign bid-
ders to submit additional documents.

. Is a multinational bidding consortium allowed to submit a bid?

There is no significant legal restriction on the multinational bidding consor-
tium. Whether a multinational bidding consortium is allowed or not is usually
specified in the public notice for the bidding.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

In principle, the Korean language should be used for the international bidding.
However, when it is found that the use of a foreign language is unavoidable
due to certain circumstances (for example, when the suppliers of the goods to
be procured are located in a limited geographical area), English, French, Span-
ish or the language of the country of the suppliers may be used instead.
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In principle, tenders should be submitted in person at the time and location
designated in the public notice for the bidding. However, tenders for an inter-
national bidding may be submitted by mail or fax, if necessary. Submission of
a tender using the KOEPS is common in practice.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Usually, the deadline for the submission of a bid is specified in the public
notice.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

In principle, bidders may not claim their costs for preparing the bid. However,
the deposit for the submission of the bid and deposit for the execution of the
contract may be returned as described below.

Under Korean laws, a person who wishes to participate in a bid must pay
5/100 or more of the value of the relevant contract as a deposit for the submis-
sion of the bid. Such deposit is returned to the bidder if the bidder (i) fails to
win the bid or (ii) wins the bid and enters into the contract with the contracting
authority. However, such deposit is forfeited if the bidder wins the bid but fails
to enter into the relevant contract.

In addition, the winning bidder who wishes to enter into the contract must
pay 10/100 or more of the value of the relevant contract as the deposit for the
performance of the contract. Such deposit is forfeited if the winning bidder
fails to perform its obligation under the contract. Such deposit may be returned
upon request immediately after the purpose of the contract has been satisfied.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

The relevant laws of Korea provide that, in order to receive the award of a
contract, the bidder should satisfy one of the following criteria:

(1) the bidder has sufficient ability to perform its obligations under the contract

and has offered the lowest price among bidders;
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(i1) the bidder’s tender is found to be most favorable to the contracting authority

based on selection criteria specified in the public notice for the bidding; or

(iii) the bidder is selected by the contracting authority based on the review of bid-

14.

15.

ders’ ability to perform its obligations under the contract in the order of prices
offered by bidders (from low price to high price) among those bidders who
submitted prices lower than the estimated price.

The contracting authorities may establish additional selection criteria, which
are typically specified in the public notice for the bidding.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

A person who suffered disadvantage in an international bidding process (the
“Disadvantaged”) may file an objection demanding that the relevant act should
be cancelled or corrected. Such objection may be made within (i) 15 days from
the date the relevant act occurred or (ii) 10 days from the date the Disadvan-
taged became aware of the relevant act. The objection should be submitted to
the head of the contracting authority (the “Head”).

If the Disadvantaged disagrees with the decision of the Head, a request for
the review of the decision of the Head may be filed with the Committee for the
Resolution of Disputes Related to International Contracts (the “Committee”)
established under the Ministry of Finance and Strategy. Such request should
be filed within 15 days from the date the Disadvantaged received the notice of
the decision of the Head. The Committee has the power to order the bidding
procedures to be postponed or suspend the execution of the contract.

Alternatively, the Disadvantaged may file a lawsuit with the court to seek
preliminary injunction to prevent the execution of the contract.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The legal protection described above is generally applicable to all kinds of

public procurement contracts.
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16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a count in order to receive a damage award?

In addition to the primary legal protection described in (14), civil remedies
may be available even after the contract has been awarded. Significant factors
in determining whether to award damages include the following:

(i) a showing that the claimant had reasonable expectation/reliance that the claim-
ant would receive the award of the contract;

(ii) a showing that the claimant incurred monetary expenditures/losses or lost oth-
er opportunities for profit based on the expectation/reliance described above;
and

(iii) a showing that the other party refused to enter into the contract without a justi-
fiable cause.

17. Can your office
(i) give legal advice to foreign clients concerning the relevant formal condi-

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

(ii) represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

(iii) Please name a contact person within your office for questions of public
procurement law!

Yes, we can

(i) advise foreign clients on all aspects of public procurement laws and procedures
of Korea and assist foreign clients at all stages of public procurement projects
from bid preparation to the execution and closing of the contract; and

(i1) represent foreign clients seeking any legal remedy available under the laws of
Korea.

For any question relating to public procurement laws and procedures, please
contact:

(a) Thomas P. Pinansky, tom.pinansky@barunlaw.com or
(b) Joo Hyoung Jang, joohyoung.jang@barunlaw.com
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Bratschi Wiederkehr & Buob
Rechtsanwiilte | Attorneys-at-law

Bahnhofstrasse 106
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CH-8021 Ziirich
Switzerland

Tel +41 58258 11 00
Fax +41 58 258 11 99
Website: www.bratschi-law.ch



1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, the legal system in Switzerland provides specific procedures for the award
of public contracts':

— Open Procedure: General submission procedure. All interested competitors
may submit tender offers.

— Restricted Procedure: Only those competitors invited by the contracting au-
thority may submit tender offers.

— Negotiated Procedure: Direct consultation of one or more competitors by the
contracting authority. Limited by law to specific cases.

Contracting authorities in Switzerland are either Federal authorities or Can-

tonal authorities. As far as the latter are concerned, specific Cantonal Acts
might be applicable in addition to the relevant International and Federal Law.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Basically not. The above mentioned procedures are applicable on any kind
of public contract except from specific distinctions which are inherent in the
type of contract. The contracts are divided into: — works contracts; — supply
contracts; — public service contracts.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

The procedures do basically not depend on the value of the goods, services
etc. Thresholds according to Swiss law comply with GATT thresholds. For the
year 2009 therefore: — CHF 9°575°000 for works contracts; — CHF 248’950
for supply and public service contracts®. Public contracts with values below

1 Federal Act on Public Procurement (SR 172.056.1); Ordinance on Public Procurement (SR
172.056.11)

2 Art. 13 of the Ordinance on Public Procurement: e.g. no tender offers received after deadline in
open or selective procedure, only one bidder in the specific market, very urgent cases, purchase at
commodity exchange etc.

3 estimated value of public contract ex VAT; different thresholds for telecommunication, electricity
and railways [Art. 2a para. 3 Ordinance on Public Procurement (SR 172.056.11)]
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these thresholds do not have to proceed according to the rules of public pro-
curement.

. In what way does the contracting authority have to inform the market
about the intended procurement?

Public contracts of Federal Authorities have to be announced in the Swiss Com-
mercial Gazette, public contracts of Cantonal Authorities have to be announced
in their local Commercial Gazettes. International announcements according to
a treaty have to comply with the specific announcement regulation.

. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

According to the Federal Act on Public Procurement, the contracting authority
is allowed to establish certain criteria for the bidder’s financial, economical
and technical abilities. Among these factors, the legal form can be of relevance
especially for major projects. There are no strict requirements but at least there
is some sort of optional provision. The competent authority has some leeway
to weight the existence of a specific legal form.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, both are possible.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
offer for the contract directly from abroad?

It is possible to submit a tender offer for the contract from abroad. But since
Switzerland is not a member of the EU, (all) foreign companies need to get
permissions for employees that shall be sent to Switzerland in order to carry
out a (public or private) contract. It depends on the country of the foreign
company: if it is a EU member state, a declaration (for less than 90 work days
per year) or a request for a work permit (for more than 90 work days per year)
must be submitted to the competent authority for foreign employees - the latter
also if it is not a EU member state. EU member states are basically entitled to
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get such permission; for non EU member states the opposite is the case. Their
chances to get a permission are significantly smaller and depend on the appli-
cant’s qualification. If he is able to show that his work in Switzerland requires
specific knowledge, he has good chances to get the permission. In any case,
either in case of a declaration or a request for work permit, the submission of
the required documents must be filed with the competent authority* before the
beginning of the project in Switzerland.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

Foreign bidders and domestic bidders must basically be treated equally (equal-
ity principle)’. The principle is restricted to: a) GATT member states that grant
the principle also for Swiss competitors; b) other states that also grant the
equality principle®. Within the equality principle, the contracting authority has
a vast leeway for awards of contracts. The applicable GATT sub-agreement
GPA provides two basic principles for awards: either the lowest price or the
most economically advantageous tender offer’. Switzerland does apply the
principle of ‘most economical’.

9. Is a multinational bidding consortium allowed to submit a bid?

Basically yes, but for the ‘open procedure’ only [see (1)] and if the contract-
ing authority does not explicitly exclude consortia. All members of a bidding
consortium have to be stated. Retirement of one member would be considered
as significant change of the tender and must be disclosed immediately.

10. In which language do the tender offers have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

4 Declaration: Federal Migration Department; Request for work permit: Cantonal authority for
foreigners

5 Art. 1 para. 2 Federal Act on Public Procurement

6 Art. 4 Federal Act on Public Procurement

7 Art. XIII para. 4 lit. b Government Procurement Agreement (GPA) of the World Trade Organisa-
tion
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The contracting authority is stipulating the language in its public contract no-
tice. It is either German, French or Italian, depending on the respective com-
munity language. Public contract notices according to GATT/WTO must be
written in one of the official languages of WTO?.

11. Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Deadlines must be appropriate to the particular case and its complexity and

must basically not be shorter than 40 days’. Extensions of deadlines are valid
for all bidders.

12. Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Bidders can basically not claim their costs for preparing their bid. Exceptions
can be granted by the contracting authority for special requirements but must
be announced in the public contract notice.

13. Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

In the public contract notice and in compliance with the law, the contracting
authority discloses the application criteria. They are binding. The authority is
not allowed to apply unknown or later established application criteria. Bidders
must be sure to submit all required answers, documents and references. Based
on the application criteria, the contracting authority selects among the competi-
tors according to the principle of the most economically advantageous tender
offer [see (8)].

14. Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please

8 Art. XII para. 1 Government Procurement Agreement (GPA) of the World Trade Organisation
9 see Art. XI Government Procurement Agreement (GPA) of the World Trade Organisation for public
contract notices according to GATT/WTO
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generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

There is no specific legal protection before the award. The award is confirmed
by appealable decree. Appellate court for decrees of Federal Authorities is the
Federal Administrative Court. In cases of obvious violations of the awarding
rules, competitors may antecedently appeal to the competent regulatory author-
ity (‘Aufsichtsbeschwerde”’).

Legal protection is available for any competitor.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

An appeal to the competent regulatory authority before the award is restricted
to obvious violations of the awarding rules, e.g. the equality principle or the
principle that the application criteria must not be altered during the procedure.
The regulatory authority is an administrative authority but not a court.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Together with an appeal against the decree, the competitor is legally allowed
to claim for compensation of damages!. The latter is granted if the decree was
unlawful. The damage compensation is limited to expenditures for the public
procurement procedure and some possible costs of an appeal.

Can your office

— give legal advice to foreign clients concerning the relevant formal condi-

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— represent foreign clients seeking primary and secondary legal protection

before all public offices/courts in your country?

10 Art. 34f. Federal Act on Public Procurement
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— Please name a contact person within your office for questions of public
procurement law!
— “Yes, we can!”
— We have a department specialized in public law. Please get in touch with Dr.

Anton W. Blatter or Karin Eisenring Hiestand in order to arrange for a first
contact.
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Vovan & Associés - Thailand

Silom Complex, 17th Floor
191 Silom Road, Bangrak
Bangkok 10500

Thailand

Tel: +66 (0)2 632 0180

Fax: +66 (0)2 632 0181

E-mail : vovan.bangkok@vovan-associes.com
Website: www.vovan-associes.com



1- Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes but the procedure may vary depending on the public person which issues
the procurement:

— the ministries and affiliated administrations must comply with the regulations
adopted by the Prime Minister’s Office;

— the local administrations must comply with the Regulation on Procurement of
Provincial Administration issued by the Ministry of Interior;

— State owned enterprises have their own procurement regulations.

2- Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be produced/provided?

No.

3- Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services, etc. which are to be
produced (thresholds) and if so, what are the thresholds?

The traditional procurement methods are used only for contract with a value
below 2 million baths (about USD 66,000). Above this threshold, the electronic
bidding procedure applies. In an electronic bidding, the bidders have to hand
to the procuring authority a set of documents detailed in the terms of refer-
ence (TOR). Once the procuring authority has determined the qualified bidders,
such bidders can take part to the electronic bidding by entering their bid in the
administration’s computer system.

It should be noted that the new Thai government might issue a series of
invitation for bidding related to infrastructure projects for which a special pro-
cedure applies under the Regulation related to Public Mega-Projects for devel-
opment of the country (2006).

4- In what way does the contracting authority have to inform the market
about the intended procurement?

The contracting authorities need to use several channels to inform the market
about the procurement, such as administrative publication, newspaper, radio

and television. Besides, since most the electronic bidding applies in most cases,
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the government has made a website which posts all the biddings (www.gopro-
curement.go.th).

Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No, unless otherwise specified in the TOR.

Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes, consortiums are allowed to submit joint offers, as general contractor and
sub-contractor as well. However, foreign participants need to take into consid-
erations the limits set by the foreign investment regulations (Foreign Business
Act).

Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

Although the e-bidding procedure may allow participants to take part to the
bidding from abroad, the terms of reference will often require or imply a pres-
ence in Thailand. In case the foreign bidder does not wish to set up a legal
entity in Thailand, it is still possible to fulfill the criteria through a consortium
in which the Thai party will often act as the leader.

If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad , does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

There is no discrimination between Thai and foreign bidders with the reserve
of the provisions of the Foreign Business Act and the TOR. Now, the foreign
bidder must be ready to provide documents to evidence its identity, the person
to act on his behalf as well as its business credentials.
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9- Is a multinational bidding consortium allowed to submit a bid?

Yes.

10- In which language do the tenders have to/can be submitted and which

11

12

13

14

form is required, e.g., written form, fax, e-mail or digital?

In principle, all the tender documents must be in Thai. It should be noted that
the original documents written in English by a possible foreign bidder will be
enclosed to the tender along with their Thai translation.

The procuring authority will review the bidding documents to determine the
qualified bidders who will take part to the electronic auction.

Are there any legal regulations governing the time within which bids have
to /can be submitted to the contracting authority?

Yes. The Regulation issued by the Prime Minister’s office provides for a mini-
mum period of 21 days which may be extended by the authority calling for
bids.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of reimbursement?

No.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

The Thai regulations do not set minimum criteria but guidelines, such as con-
sideration of the price, quality and preference that should be given to Thai
products. In practice, the TOR provides conditions of eligibility based on cri-
teria that maybe very precise, such as special certifications.

Does your legal system provide legal protection against the proposed

award of a contract to a competing bidder even before this contract with
the competitor is actually awarded (primary legal protection)? If so, please
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generally explain the proceedings. Is such a primary protection available
to foreign bidders without any restriction?

Yes. There is no discrimination between the foreign and the domestic bidder.
In case of irregularities in the bidding procedure, an unsuccessful bidder may
submit a complaint at the government level, i.e. the contracting authority, the
Council of State of the Prime Minister’s Committee in charge of Procurement.
At this stage, the bidding procedure or the decision to award the contract is
suspended.

If the plaintiff does not obtain satisfaction, such plaintiff can then bring the
action before the administrative court.

15- If primary legal protection exists in your country, does it depend on cer-
tain condition, i.e., certain thresholds or the kind of goods, services, etc. to
be procured? If so, what are the conditions?

No, the right to legal protection is not to subject to conditions.

16- If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g., through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

Inapplicable.

17- Can your office :

— Give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— Represent foreign clients seeking primary and secondary legal protection
before all public offices /courts in your country?

Yes, our office has experience in advising clients on procurement contracts,

draft of joint-venture and consortium agreements, electronic biddings and dis-
pute resolution in and out of courts.
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— Please name a contact person within your office for questions of public
procurement law.

Mr. Frédéric Favre, Partner
Frederic.favre@vovan-bangkok.com

Ms. Laxami Waraprasart, Partner
Laxami.waraprasart@vovan-bangkok.com
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1. Does the Federal Government have specific procedures for the award of
contracts by contracting authorities?

The U.S. Congress enacted the Competition in Contracting Act and the Fed-
eral Procurement Policy Act that set forth the procedures used at the Federal
level for the award of public contracts. The executive branch of the Federal
Government created the Federal Acquisition Regulatory Council to assist in
the direction and coordination of Government-wide procurement policy and
Government-wide procurement regulatory activities in the Federal Government
via the Federal Acquisition Regulations (FAR). The prominent member of the
Council is the Administrator of the Office of Federal Procurement Policy that
provides overall direction of Government-wide procurement policies, regula-
tions, procedures, and forms for executive agencies and to promote economy,
efficiency, and effectiveness in the procurement of property and services by the
executive branch of the Federal Government. Finally, other public contracts
may be awarded based on the discretion of an executive agency.

Federal procedures are only used for public projects involving Federal spend-
ing or Federal Laws and Treaties. These procedures differ depending on wheth-
er a public contract involves a State or not. When a public contract involving
the Federal Government occurs in a State, that State’s procedures must also be
recognized and followed. The majority of States share general guidelines for
the award of public contracts, however, each of the 50 States also utilize unique
procedures that must be learned and adhered to.

2. Do Federal procedures for the award of public contracts depend on the
kind of goods or services that are to be procured?

Federal procedures may depend on the amount of the public contract or wheth-
er the public contract is for goods or services. The majority of public contracts
are subject to procedures allowing for full and open competitive bidding. How-
ever, public service contracts are not obligated to be awarded via competition.
There are several exceptions to the competitive bidding process. For instance,
an executive agency may justify using a non-competitive process in awarding
a public contract up to $50,000,000 if the justification is approved by a general
or flag officer. Finally, Federal procurement procedures for specific classes of
public contracts may be expressly authorized by statute.
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3. Do Federal procedures for the award of contracts and/or certain proce-
dural regulations depend on the value of the goods or services that are to
be procured and if so, what are the thresholds?

Generally, purchases and contracts for supplies or services for the Federal
Government may be made or entered into only after advertising for competi-
tive bids, except (1) when the amount involved in any one case does not ex-
ceed $25,000, (2) when the public exigencies require the immediate delivery
of the articles or performance of the service (such as in a time of war), (3)
when only one source of supply is available and the Government purchasing
or contracting officer shall so certify, or (4) when the services are required to
be performed by the contractor in person and are (A) of a technical and pro-
fessional nature or (B) under Government supervision and paid for on a time
basis (however, the competitive bid process may still be implemented). See 41
U.S.C.A. §§ 5, 253.

4. In what way does the Federal Government have to inform the market
about the intended procurement?

Public contracts that are subject to the competitive bidding process must adver-
tise for solicitation of sealed bids or competitive proposals. This is done to in-
sure that all persons have the equal right to compete for Government contracts,
to prevent unjust favoritism, or collusion or fraud in the letting of contracts for
the purchase of supplies, and to secure for the Government the benefits which
arise from competition. The manner of advertising is left by the law to the
discretion of the department advertising, no particular form being prescribed.
Advertisements, notices, or proposals for an executive department of the Gov-
ernment, or for a bureau or office connected with it, may not be published
in a newspaper except under written authority from the head of the depart-
ment. Normally, an Invitation for Bids is published in the Federal Register,
now posted at www.Regulations.gov. Other Federal Government procurement
opportunities over $25,000 are accessed through the single government point-
of-entry (POE) at FedBizOpps.gov.

Solicitations for bids may include specifications that depend on the nature
of the needs of the executive agency and the market available to satisfy such
needs. Subject to such needs, specifications may be stated in terms of function,
performance, or design requirements.
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In addition to bid specifications, each solicitation for sealed bids or competi-
tive proposals shall at a minimum include a statement of all significant factors
which the executive agency reasonably expects to consider in evaluating the
bids, the relative importance assigned to each of those factors and the time and
place for the opening of the sealed bids.

Defects in the notice calling for bids or in the publication of the notice will
require the re-publication of the notice in conformity with the applicable statu-
tory requirements. Once it is determined that defects exist in the advertisement
of the call for bids, prudence dictates re-publication rather than proceeding
with the bidding process. If, notwithstanding any defects in advertising the call
for bids, the bidding process continues, defects in the notice and publication
requirements could become the basis for a disappointed bidder to attack the
award of a contract to a competitor.

. Does a potential bidder need to have a specific legal form, e.g., corpora-
tion, to submit a tender?

It is not necessary that a bidder conform to a specific legal form. A “prime
contractor” is defined as “a person who has entered into a prime contract with
the United States.” This definition is to be used in conjunction with the defini-
tions of “prime contract” and “person”. A “person” is defined as “a corporation,
partnership, business association of any kind, trust, joint-stock company, or
individual.” The definition is meant to cover any individual or business entity.
See 41 US.C.A. § 52.

. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Often, a successful bidder is a licensed prime contractor that uses listed sub-
contractors. A joint bidding arrangement made up of a prime contractor and
subcontractor is unusual but not unknown. See Alcatel, Space SA v. Loral
Space & Communications Ltd. 154 F.Supp.2d 570 (2001). By definition, a con-
sortium is a joint venture of affiliates, which is not prohibited from procuring
and performing public contracts. See 41 U.S.C.A. § 15. In fact, joint ventures
and contractor/subcontractor partnerships are both sanctioned as "construction
team arrangements." F.A.R. § 9.601. However, the prime contractor remains
fully responsible for contract performance, regardless of any team arrangement
between the prime contractor and its subcontractors. F.A.R. § 9.604. Further, in
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regard to consortiums, one entity must be named as principal contractor to lead
the consortium in its performance of the contract and have the power to control
the others in regards the performance of the contract. See F.A.R. § 19.101.

The Federal Government recognizes the advantage of joint bidding agree-
ments in that they add potential bidders to the bidder pool and thus promote
competition. F.A.R. §3.303. Contractor team arrangements may be desirable
from both a Government and industry standpoint in order to enable the com-
panies involved to complement each other’s unique capabilities and offer the
Government the best combination of performance, cost, and delivery for the
system or product being acquired. Such arrangements may be particularly ap-
propriate in complex research and development acquisitions, but may be used
in other appropriate acquisitions, including production. F.A.R. § 9.602.

However, joint bids must avoid the appearance of violating Federal antitrust
laws. One of the practices that may evidence violation of antitrust laws is the
filing of a joint bid by two or more competitors when at least one of the com-
petitors has sufficient technical capability and productive capacity for contract
performance. See F.A.R. § 3.303)(c)(7).

A public contract with a joint venture may involve any combination of indi-
viduals, partnerships, or corporations. F.A.R. § 4.102. If a public contract in-
volving the Federal Government occurs in a State, that State’s laws regarding a
joint venture must also be recognized and followed. For instance, in California
a joint venture must be duly licensed to be engaged in construction activities
requiring licensure. See California Business & Professions Code § 7029.1.
Under the California License Law, a joint venture license is issued to "any
combination of individuals, corporations, partnerships, or other joint ventures,
each of which holds a current, active license in good standing." See California
Business & Professions Code § 7029. However, multinational entities may be
prohibited from participating in the bidding process in certain public projects,
i.e., those affecting national security.

. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

There are no requirements that a bidder must have an office in the United

States or any State for that matter. Federal and State laws tie a bidder to the
Country or State via licensed contractor requirements.
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8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

There are no additional document requirements for foreign bidders and most
States have minimum bid document requirements. For example, in California,
although there is no legal requirement that bid documents include Instructions
for Bidders ("IFB"), as a practical matter, the IFB is critical to the bidding pro-
cess. By the terms of the IFB, the public agency is able to establish the "rules of
the game" for the bidding process and for award of the contract. In the IFB, the
public agency can consider and provide for the handling of many of the typical
issues arising in competitive bidding.

A local bidder may be given preference over a nonresident bidder. The
amount of preference is governed by each State’s choice of law rules. In Cali-
fornia, the reciprocal preference afforded a local contractor against a nonresi-
dent contractor is equal to the amount of preference applied by the state of
the nonresident contractor. If that State has no contractor preference on con-
struction contracts, then California does not apply any preference against the
nonresident contractor. See Public Contract Code § 6107. Each State may have
legislation addressing similar preferences for foreign bidders.

9. Is a multinational bidding consortium allowed to submit a bid?

Multinational consortiums are not prohibited from procuring and perform-
ing most public contracts. Public contracts are administered by two separate
agencies: the Civilian Agency Acquisition Council and the Defense Acquisi-
tion Regulations Council. The councils follow different governing statutes and
regulations including what entities may submit bids on contracts. Certain types
of contracts impose limitations on bids by a "foreign entity." The term, “foreign
entity” means a foreign person, a foreign company, or any other foreign entity.
10 U.S.C.A. § 2410i.

Some projects limit bidders to “concerns” (meaning any business entity or-
ganized for profit, even if its ownership is in the hands of a nonprofit entity)
with a place of business located in the United States or its outlying areas and
that makes a significant contribution to the U.S. economy through payment
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of taxes and/or use of American products, material and/or labor, etc. F.A.R. §
19.001.

In general, a Department of Defense contract or Department of Energy con-
tract under a national security program may not be awarded to an entity con-
trolled by a foreign government if it is necessary for that entity to be given ac-
cess to information in a proscribed category of information in order to perform
the contract. 10 U.S.C.A. § 2536. It is the policy of Congress that procurement
regulations used in the conduct of trade in defense articles and defense services
should be based on the principle of fair trade and reciprocity and reflect the
goal of establishing an equitable trading relationship between the United States
and its "foreign defense trade partners." 10 U.S.C.A. § 2531.

Bids made in response to a Department of Defense solicitation must dis-
close any significant interest in the bidder or its subsidiary (or, in the case of a
subsidiary, in the firm that owns the subsidiary) that it is owned or controlled
(whether directly or indirectly) by a foreign government or an agent or instru-
mentality of a foreign government, if such foreign government is the govern-
ment of a country that the Secretary of State determines under section 6(j)(1)
(A) of the Export Administration Act of 1979 has repeatedly provided support
for acts of international terrorism. A bid made by a foreign entity that supports
the secondary Arab boycott on Israel may not be awarded a contract for an
amount in excess of the small purchase threshold ($100,000).

The Indiana Toll Road is an example of not only a multinational consortium
being allowed to bid, but ultimately being awarded the contract. The Indiana
Toll Road was operated for twenty-five years by the Indiana Department of
Transportation until April 12, 2006, when enabling legislation allowed a take-
over by the ITR Concession Company LLC comprised of an even partnership
between Cintra of Spain and Macquarie of Australia.

In which language do the bids have to/can be submitted and which form is
required, e.g., written form, fax, e-mail or digital?

Submission of bids in response to solicitations for bids for most public con-
tracts must be in the English language. Bids and offers received in any other
language will be rejected. F.A.R. §§ 14.201-6, 52.214-34.

Bids must be submitted in sealed envelopes or packages unless submitted by
electronic means. F.A.R. § 52.214-5.

Bids must be submitted in a manner that will ensure that they will be re-
ceived in the office designated in the invitation for bids not later than the exact
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time set for opening of bids. Normally, the invitation for bids would indicate
the preferred method of bid submission as well as other accepted methods. The
invitation may authorize telegram or mailgram bids, facsimile bids, electronic
commerce bids (email) or regular mail bids. F.A.R. §§ 14.301, 14.302, 14.304,
14.202-7, 14.202-8, 52.214-13, 52.214-31, 52.215-5.

Are there any Federal legal regulations governing the time within which
bids have to/can be submitted to the contracting authority?

There is no universal regulation that determines a specific amount of days in
which a bid must be submitted. Federal procedures mandate that any solicita-
tion for bids on a public contract must be designed to achieve full and open
competition with due regard for the nature of property or services desired to
be acquired. 41 U.S.C.A. § 253a; F.A.R. § 14.202-1. Each solicitation for bids
must include a statement of the time and place for the submission of proposals.
Id. In no case shall a bid be accepted after 4:30 p.m. on the last day the bids are
due, unless otherwise specified in the solicitation for bids. F.A.R. § 14.304.

For proposed contract actions expected to exceed $10,000, but not expected
to exceed $25,000, a contracting agency must display the notice of solicita-
tion in a public place, or by any appropriate electronic means, an unclassified
notice of the solicitation or a copy of the solicitation. The notice must include
a statement that all responsible sources may submit a response which, if timely
received, must be considered by the agency. The information must be posted
not later than the date the solicitation is issued, and must remain posted for at
least 10 days or until after quotations have been opened, whichever is later.
F.AR.§5.101;41 U.S.C.A. § 416.

For proposed contract actions expected to exceed $25,000, a contracting
agency must furnish the notice to the Secretary of Commerce for publication
by electronic means that meets the accessibility requirement (FedBizOpps.org)
or for publication in Commerce Business Daily. The solicitation may not issue
less than 15 days after the date the notice was published. 41 U.S.C.A. § 416.

For proposed contract actions greater than $100,000, in addition to the proce-
dures set forth in the preceding paragraph, the deadline for submission of bids
or proposals for a contract for property or services, including architect/engineer
services, in response to the notice may not be earlier than 30 days after the date
the solicitation was issued. In the case of a solicitation for a contract involving
research and development, the deadline for submission of bids or proposals
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may not be earlier than 45 days after the date the solicitation was issued. 41
U.S.C.A. § 416/ FAR. § 5.203.

Some public contracts may qualify for a streamlined solicitation procedure
that may reduce the notice and submission times. 41 U.S.C.A. § 413.

Further, each State may have different policies regarding the time limit for
accepting bids on a public contract. The time limit for accepting bids would be
an integral part of the publication of solicitation for bids.

Defects in the notice calling for bids or in the publication of the notice will
require the re-publication of the notice in conformity with the applicable statu-
tory requirements. Once it is determined that defects exist in the advertisement
of the call for bids, prudence dictates re-publication rather than proceeding
with the bidding process. If, notwithstanding any defects in advertising the call
for bids, the bidding process continues, defects in the notice and publication
requirements could become the basis for a disappointed bidder to attack the
award of a contract to a competitor under the Administrative Procedure Act.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

“Bid and proposal (B&P) costs” consist of the costs incurred in preparing,
submitting, and supporting bids and proposals (whether or not solicited) on
potential Government or non-Government contracts. The term does not include
the costs of effort sponsored by a grant or cooperative agreement, or required
in the performance of a contract. F.A.R. § 31.205-18. Bid and proposal costs
are not among the allowable costs listed in 41 U.S.C.A. § 256. However, for
contracts that are "fully covered" (over $500,000) B&P costs may be allocated
to final cost objectives if allowed in the solicitation for bids. 41 U.S.C.A. §
256(1); F.A.R. § 31.205-18.

The general rule for the letting of public contracts is that an unsuccessful
bidder is not entitled to damages. Telephone Assoc., Inc. v. St. Louis County Bd.
364 N.W.2d 378 (Minn.1985). This is because the authority for letting public
contracts is derived for the public benefit and is not intended as a direct benefit
to the contractor. Id. However, a bidder who is wrongfully denied the contract
is entitled to recovery of bid preparation costs but not lost profits. Keco In-
dustries, Inc. v. U. S. 428 F.2d 1233 (1970). Further, the competitive bidding
process employed by a public agency includes the right to reject all bids with-
out the responsibility of having to reimburse bidders fees associated with bid
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preparation. This applies as well to solicitations that are cancelled before the
contract is awarded. See Coastal Corp. v. U.S. 713 F.2d 728 (1973).

Most States have similar legal authority preventing the recovery of bid prepa-
ration costs. For instance, a California court refused recovery to a disappointed
bidder saying it saw "no injustice in requiring the [bidder] to bear the expense
of preparing its bid; it entered into the bidding procedure with full knowledge
of [the public agency’s] right to reject the bids if it should choose to do so. As
an experienced business entity, [the bidder] must be deemed to have assumed
the risk that [the public agency] might act in accordance with its legal right;
such a risk is a cost of seeking to do business with a governmental body." Uni-
versal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 149,
156.

13. Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

The Federal Government will only award public contracts to "responsible"
contractors. (Federal Acquisition Regulation § 9.103) A prospective contractor
must affirmatively demonstrate its responsibility, including, when necessary,
the responsibility of its proposed subcontractors. If the contractor is made up
of "affiliates", i.e., a consortium or partnership, then each affiliate must meet
the applicable standards for responsibility. F.A.R. § 9.104-3.

To be determined responsible, a prospective contractor must:

(a) Have adequate financial resources to perform the contract, or the ability to
obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed delivery or performance
schedule, taking into consideration all existing commercial and governmental
business commitments;

(c) Have a satisfactory performance record (see 9.104-3(b) and Subpart 42.15). A
prospective contractor shall not be determined responsible or nonresponsible
solely on the basis of a lack of relevant performance history, except as provided
in 9.104-2;

(d) Have a satisfactory record of integrity and business ethics;

(e) Have the necessary organization, experience, accounting and operational con-
trols, and technical skills, or the ability to obtain them (including, as appropri-
ate, such elements as production control procedures, property control systems,
quality assurance measures, and safety programs applicable to materials to be
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produced or services to be per-formed by the prospective contractor and sub-
contractors). (See 9.104-3(a);

(f) Have the necessary production, construction, and technical equipment and fa-
cilities, or the ability to obtain them (see 9.104-3(a)); and

(g) Be otherwise qualified and eligible to receive an award under applicable laws
and regulations.

Subpart (g) imports any applicable State qualification requirements. Many pub-
lic contracts call for a bidder to have a valid State Contractor’s License as a
requisite for a bid. For example, in California, the determination of the knowl-
edge and experience requirements for the issuance of a contractor’s license
is necessarily based upon the qualifications of the individual sitting for the
contractor’s license examination. As entities such as partnerships and corpora-
tions cannot be examined, the License Law adopts the concepts of "responsible
managing employee" ("RME") and "responsible managing officer" ("RMO")
to allow for the issuance of a contractor's license to entities. An individual
owner is licensed by virtue of the license held by the owner or an RME acting
on behalf of the owner. Partnerships are licensed by virtue of the license of an
RME on behalf of the partnership. Corporations and all other forms of entities
are licensed by an RMO or RME. See California Business & Professions Code
§§ 7065, 7068(Db).

The "responsibility" of each individual bidder must be evaluated indepen-
dently. That is, in determining the "lowest responsible bidder," there is no basis
for the awarding authority to apply a concept of relative superiority of the bid-
ders' responsibility. If the awarding agency makes a finding that the low bidder
is responsible, the contract cannot be awarded to another bidder on the basis of
that other bidder's superior responsibility. Essentially, once a finding is made
of the bidders' responsibility, all such bidders are deemed equally responsible.
See City of Inglewood-Los Angeles County Civic Center Authority v. Supe-
rior Court (1972) 7 Cal.3d 861. There, the court held that to permit a public
agency to reject the bid of the lowest responsible bidder and to award the con-
tract to a "more" responsible bidder operates to frustrate the very purposes of
the competitive bidding process and could promote favoritism in the award of
public contracts. However, other State laws mandating that public works proj-
ects be awarded to the lowest responsible bidder would not be precluded from
implementing affirmative action requirement as part of contract specifications.
See Thomas P. Carney, Inc. v. School Dist. of Philadelphia 633 F.Supp. 1273
(1986).
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Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Protests against the proposed award of contracts are permitted under Federal
regulations at various stages of the procurement process. Most Federal bid pro-
tests are filed with the Government Accountability Office (GAO), although cer-
tain protests may be filed with the Court of Federal Claims or the United States
District Court in the district where the project is located. Protests regarding the
form of the government’s solicitation itself must be filed prior to the bid open-
ing. Protests regarding a bid submitted by a competitor must be filed within
10 days from the time when the basis for the protest should have been known.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

Assuming that the procurement meets the minimum amount necessary to trig-
ger competitive bidding, then no other pre-conditions exist to the filing of a
protest.

If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

The Administrative Procedure Act confers to bidders the right to challenge
agency actions. However, only injunctions or declaratory judgments were
available to protesters under this jurisdiction. The passage of the Administra-
tive Dispute Resolution Act of 1996 expanded available remedies under this
forum to include monetary relief.

Can your office:

— Give legal advice to foreign clients concerning the relevant formal condi-

tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?
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— Represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Please name a contact person within your office for questions of public
procurement law!

Our firm is competent to assist foreign clients navigate domestic procurement
procedures. Our firm may represent foreign clients in Federal Court as well
as State Courts in California, New Mexico, New York and elsewhere. Peter
Lindborg and Irina Drill are contact persons in this office in regard public
procurement procedures. Contact them at (818) 637-8325 of plindborg@ldllp.
com and idrill@ldllp.com
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes, at the federal (national), state and local levels. The federal government
has extensive general regulations on the subject, and a number of government
agencies have their own supplementary regulations on acquisitions.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes. The procedures to be followed and the level of competition required de-
pend in part on the category of goods or services being procured. At the federal
level, for goods that are deemed “commercial” items, many requirements are
relaxed. There is a system for businesses wishing to sell certain categories
of goods and services to the government to qualify for a web-based catalog,
known as the GSA Schedules, which can be used by both federal and local
agencies to purchase the items through the catalog without competitive pro-
curement. In order to qualify for the GSA schedules, the seller must commit to
most-favored-customer pricing. As to items not on the GSA schedules, depend-
ing on the nature of goods or services to be acquired, requirements range from
competitive fixed price bidding, to negotiated sole-source procurement.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

At the federal level, there are abbreviated procedures for purchases below
$100,000, and extremely flexible procedures for purchases at or below $2,500
(Micropurchases).

4. In what way does the contracting authority have to inform the market
about the intended procurement?

At the federal level, procurements are announced in an on-line database. All

public procurements are subject to publication requirements in some form or
another.
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5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

The general contractor (the party to be in privity of contract with the govern-
ment) submits the bid or proposal, but will often have subcontractors lined up
to handle parts of the supply. In most instances, the government will accept
bids from joint ventures formed specifically for a procurement. In joint venture
bids, each company is fully liable for the performance of its co-venturer. How-
ever, joint ventures may raise anti-trust or competition issues, so there should
be a valid justification for the joint venture, such as the size of the project, or
the different capabilities of the joint verturers.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

It depends on what is being acquired by the government. Some acquisitions
must come from domestic suppliers. As to others, that’s not required.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?

See 7 above. Also, the federal government “qualifies” bidders to assure that
they have the technical and financial wherewithal to perform if they’re award-
ed the contract.

9. Is a multinational bidding consortium allowed to submit a bid?

See 6 and 7 above.
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In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

English. Invitations for bids and requests for proposals contain detailed expla-
nations of the forms in which bids and proposals may be submitted.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Always stated in the IFB/RFP.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Not unless there was some impropriety in the award process, and the bidder
wins a favorable ruling in a legal protest of the procurement.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

“Yes” to both questions. Also, see item 8 above.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Yes. It is not uncommon for there to be pre-award challenges. At the federal
level, if an administrative protest is filed within strict time limits, the procure-
ment agency is required to cease further action on the procurement pending
resolution of the protest in almost all cases.

If primary legal protection exists in your country, does it depend on cer-

tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

301



Legalink — Public Procurement Law
It has much more to do with the propriety of the process.

16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

As noted above, there are procedures for pre-award protests. But, there can be
post-award protests as well. Again, typically if there has been fraud or impro-
priety in the process.

17. Can your office
— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

Yes.

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

Yes.

— Please name a contact person within your office for questions of public
procurement law!

You can contact either of the undersigned and, depending upon the particular
federal agency involved (or the state or local government, if that is the case);
we can refer you to the appropriate person.

A. Bruce Bowden, Partner

Phone: 412.497.1050

Cell/mobile: 412.298.5897

Fax: 412.497.1001

600 Grant Street, Suite 5010
Pittsburgh, PA 15219-2811

E-mail: ABBowden@duanemorris.com
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Andrew E. Mishkin, Partner
Cell/mobile: 202.255.0873

Phone: 202.776.7864

Fax: 202.403.3040

505 9th Street, N.W., Suite 1000
Washington, DC 20004-2166

Email: AEMishkin@duanemorris.com

Duane Morris LLP
Web Site: www.duanemorris.com
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1. Does your legal system provide specific procedures for the award of con-
tracts by contracting authorities?

Yes. There are numerous statutes and local ordinances that govern the proce-
dures for award of contracts by the various contracting authorities. In general,
most procurement by governmental entities in Ohio is made by traditional,
competitive processes. However, there are a number of statutory exceptions to
the rule and local political subdivisions, particularly municipalities, have the
authority and a great deal of discretion to draft ordinances that provide for al-
ternative procedures. There is no comprehensive or law or process that governs
all procurements by all entities in Ohio.

2. Do the procedures for the award of contracts depend on the kind of goods,
services etc. which are to be procured?

Yes. The procedures for award of contracts generally do differ depending on
whether goods, services, or construction is involved. In broad generalities, for
goods or construction, a competitive bid process is used. The state of Ohio also
maintains the “state’s term schedules” which allow the state and political sub-
divisions to purchase supplies from pre-screened contracts without engaging
in a traditional competitive process. For services, or in the case of a very large,
expansive or unique project, the state and political subdivisions often use a
quasi-competitive process, such as issuing a request for proposals, requests for
qualifications, or other process that provides the contracting entity with greater
flexibility to select a vendor who meets the entity’s needs.

3. Do the procedures for the award of contracts and/or certain procedural
regulations depend on the value of the goods, services etc. which are to be
procured (thresholds) and if so, what are the thresholds?

Yes. There are certain thresholds which dictate the type of procurement that
must be used. For the state of Ohio, any purchase in excess of an established
threshold must be made through more formal channels, often through a central
procuring department within the state of Ohio, rather than by an individual de-
partment or agency. Smaller dollar purchases can generally be made with more
discretion given to the individual state department making the purchase. Many
Ohio cities also maintain such thresholds which vary from city to city.
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4. In what way does the contracting authority have to inform the market
about the intended procurement?

Virtually every contracting process requires notice to the public or interested
bidders in some form. The most prevalent form used by the state of Ohio is a
central computerized system, which informs interested contractors of bidding
opportunities in various procurement areas. In other instances, contractors may
notify the individual contracting entities and ask to be advised of upcoming
bid requests.

5. Does a potential bidder which is interested in the contract need to have a
specific legal form, e.g., corporation, to submit a tender?

No. Ohio law does not limit its bidding opportunities to corporations or other
entities that take a specific legal form.

6. Are bidders allowed to submit joint offers, e.g., as general contractor and
subcontractor or as bidding consortium?

Yes. Often bidders are permitted to submit a joint offer, or create what is called
a “joint venture” to respond to a procurement opportunity. Generally, these
types of responses are governed by the requirements in the bid opportunity
itself.

7. Do potential bidders interested in the contract need to have a registered
office or branch office in your country or is it possible to submit a tender
for the contract directly from abroad?

No. Potential bidders are not required by law to have a presence in the United
States or the state of Ohio. It is possible that some bid requests will contain
such requirements.

8. If it is possible for foreign bidders to submit a bid for a contract to a con-
tracting authority directly from abroad, does the foreign bidder have to
consider certain additional aspects, such as having to provide certain ad-
ditional supporting documents or whether domestic bidders receive pref-
erences in the award of contracts?
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Ohio law allows state departments to provide a 5% preference for vendors that
provide products that are produced or mined in Ohio or the United States. Lo-
cal governments may also adopt such a preference.

. Is a multinational bidding consortium allowed to submit a bid?

Nothing in Ohio law prohibits a multinational bidding consortium from sub-
mitting a bid.

In which language do the tenders have to/can be submitted and which
form is required, e.g., written form, fax, e-mail or digital?

There is no specific form in which bids must be submitted as dictated by Ohio
law. Whether a governmental entity will permit faxed, e-mailed, or digital sub-
mittals will be governed by the language in the bid documents themselves.

Are there any legal regulations governing the time within which bids have
to/can be submitted to the contracting authority?

Timeframes by which bids must be submitted to a governmental entity will be
specified in the bidding documents.

Can the bidders claim their costs for preparing their bid? If so what are
the conditions for, and the maximum amount of, reimbursement?

Generally, Ohio law prohibits bidders from claiming the costs of bid prepara-
tion. There is some limited ability to recover these costs, in very narrow cir-
cumstances, in the award of a bid dispute and at the discretion of the court.

Are there any selection criteria set by law that bidders have to satisfy to in
order to receive the award of a contract and can the contracting authority
establish its own additional selection criteria?

Ohio law contains numerous criteria that apply to the selection of bidders in-
cluding restrictions on political contributions, requirement for workers’ com-
pensation coverage, requirements for drug-free workplace programs, com-
pliance with various state and local tax requirements, various professional
licensing criteria, and many other requirements depending on the nature of
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the contract to be awarded. In addition, a contracting authority can and often
does establish additional selection criteria based upon the goods or services
required. Selection criteria cannot be arbitrary nor can criteria be so narrowly
drafted as to destroy the competitive nature of a most types of procurement
processes. In general though, the entity has a great deal of discretion in estab-
lishing selection criteria.

Does your legal system provide legal protection against the proposed
award of a contract to a competing bidder even before the contract with
the competitor is actually awarded (primary legal protection)? If so please
generally explain the proceedings. Is such a primary legal protection avail-
able to foreign bidders without any restriction?

Most procurement processes contain some sort of a protest or dispute mecha-
nism whereby a bidder may challenge the procedures used to award a contract,
may challenge specific requirements contained in the procurement process, or
can challenge the award of the contract to a competitor. In most instances, the
protest processes are outlined within the bidding documents themselves, and
generally contain a limited period of time by which a protest must be filed. Bid
documents also generally specify the format of any filed protest and dictate the
general content, form, or individual to whom the protest must be submitted.
In addition to internal administrative protest processes, most large contracts
that are not bid in a traditional competitive method must seek approval by the
legislative authority of the state or political subdivision before they may be
awarded. This legislative approval provides yet another opportunity to defend
or challenge a contract award prior to actually being awarded. Finally, Ohio
law provides an opportunity to challenge a potential contract award through
the judicial system. There is no legal restriction on a foreign bidders’ ability to
avail itself of these primary legal protections.

If primary legal protection exists in your country, does it depend on cer-
tain conditions, i.e., certain thresholds or the kind of goods, services etc. to
be procured? If so, what are the conditions?

The ability to protest or challenge an anticipated contract award is generally
covered within the bidding documents, and there is generally little, if any, re-
striction or threshold based upon the types of goods or services to be pro-
cured.
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16. If there is no primary legal protection, is there legal protection granted
after the contract has been awarded, e.g. through damage claims etc. (sec-
ondary legal protection)? If so, what are the principal conditions which
have to be presented to a court in order to receive a damage award?

In addition to primary legal protection, there is the ability to raise challenges to
a contract even after award. This type of challenge is generally more limited,
and damage awards are very rare.

17. Can your office

— give legal advice to foreign clients concerning the relevant formal condi-
tions for preparing a proper bid, etc. and assist in the procurement proce-
dure in your country?

— Yes. Bricker & Eckler LLP can give legal advice and assist foreign clients in
preparing bid documents, and can assist with various procurement procedures
in Ohio.

— represent foreign clients seeking primary and secondary legal protection
before all public offices/courts in your country?

— Bricker & Eckler LLP can represent foreign clients with any type of bid dispute
or challenge before administrative agencies, public offices, and courts within

the state of Ohio and in some other states.

— Please name a contact person within your office for questions of public
procurement law!

— Please contact Maria J. Armstrong at 614-227-8821 or marmstrong@bricker.
com
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